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TO THE 

HoK. JOSEPH 8TOBY, LL. D. 

ONE OF THE JUSTICES OF THE SUPREME COURT OF 

THE UKITED STATES^ 

whose decisions^ writings and example have been 
SO highly instrumental in fixing the principles^ il- 
lustrating the doctrines and promoting the study 
of maritime law^ this work is inscribed^ with sen- 
timents of the greatest respect and gratitude^ 
by his obedient servant^ 

C. CUSHINO. 
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ADVERTISEBfENT. 



Thb treatises of Pothier tm the dilTerriit spedes of con* 
'.tracts are uiuTersaUy spoken of in the strongest and most 
unqualified terms of commendation. Pothier has written 
admirabU disserttUionat sajs Park* tipon etery spectes of ear- 
pnss and implied contracts. He has considered his various 
subjects with so much clearness and perspicuityf and haspro* 
duced so many apposite examples in support of the positions he 
advances, that they greatly contribute to the advancement of the 
knowledge of this branch of jurisprudence. His style is at the 
same time manly, neat and classical / ami well adapted to di* 
dactic discourses^ — ^Abbott is equally explicit The treatises of 
Pothier, says he, are remarkable for the accuracy oftheprinci* 
pies contained in them, the perspicuity of their arrangement 
and the elegance of their style^^Pothier, sajs Marshall, unites 
the most profound teaming with the purest morals and the most 
comprehensive judgmentrf^Tht North American Review, in an 
article on maritime law ascribed to one of the most distinguish- 
ed lawyers in America, considers the treatises of Pothier 
equally remarkable for their brevity, luminous method and up- 
posite t2Zusfraf tons.— ^Chancellor Rent, in tiie great case of Gris- 
wold vs. Waddington, remarks that Pothier has treated of the 
law of partnership, as he has of the other civil contracts, tcith a 
clearness of perception, a precision of style and a fulness of i/- 
lustration, above all praise and beyond all earaftip/e.^— OUier 
quotations of the same import might be made ; but it will be 
sufficient to adduce the following passage from the Essay on the 
Law of Bailments* I seize ttith pleasure, says Sir William 






▼1 AOTEETXSSMEKT. 

Jones, an opportunUy of reammending thou trtoHsa to the 
EnglM lawyer, exhorting him to read them again and agajin : 
for if his great master Littleton has given him, as it must be 
f resumed, a taste far Inminova method, apposite examples, and 
a dear manly style, in which nothing is redundant, nothing de^ 
fieient, he will surely be delighted with works, in which aU 
those advantages are combined, and the greatest portion of 
whidi it law at TFestminster as well as at Orleans. For my 
own pait, I am so charmed with them, that, if my undissemhled 
fondness for the study of jurisprudence were never to produce 
any greater benefit to the public, than barely the introduction of 
Pothier to my countrymen, I should think that I had in some 
measure discharged the debt, which every man, according to 
lord Coke, owes to his profession.'-^These authorities, it is pre- 
Bumedy will satisfy every person of the sterling value of the 
works of Pothier. 

Considering the Jiigh praise, which has been constantly be- 
stowed upon this jurist, it seems a little singular that he has 
not. yet been naturalized among us ; and that all his writings, 
except the Treatise on Obligations, continue buried in the ob- 
Kurity of a foreign language. The translation, which is now 
offered to the profession, was undertaken *vith a hope tiiat it 
nught not prove wholly unacceptable, as a compend of the most 
useful parts of the maritime law of France. It is intended, if 
the design should meet with public approbation, to publish sev- 
eral otiier translations from the same author, corresponding in 
size and appearance with the present work. 

This treatise, in the original, professes to be a supplement 
to the author's Traiti du Contrat de Louage ; but it is complete 
and systematic in itself, requiring no extraneous reference to 
make it pcrfectiy intelligible $ and it may therefore with pro* 
priety by considered as a distinct publication. 

No merit is claimed by the translator, but the very hum- 
ble one of having performed an irksome task with fidelity. The 



few altentiont, which he hu Tentured to make, are of a triwial 
nature, such as remoTing authorities from tiie text to tike mar- 
gin, and in one or two instances slightly modifying tike origiinal 
subdivisions of the treatise. The notes, which, excepdng the las^ 
are chiefly extracts from the continental jurists in confirmation 
or illustration of the text, it was thou^t proper to subjoin at 
the end, so that the body of the work might simply contain the 
words of Pothicr unmixed with foreign matter of inferior im- 
portance. 
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Tub life of a man* who is excIoiiTelj deroted to profc 
siootl puniiitf^ is seldom diTerufied bj striking erents ; Imt it 
b not therefore destitute of interest^ especially for those, wIm 
expect to tread the same path of unasinming uiefalness. His 
life may contain no sudden roTerses of fortune to excite curi- 
osity ; but it cannot (ail to afford examples of ardor in the cul« 
tiration of science, of industry directed to the most beneficial 
purposes, and of high minded integrity in the discharge of del- 
icate and arduous duties. Such a life was that of the upright 
Judge, assiduous instructer and eminent jurist, who forms the 
subject of the following biographical sketch. 

Robert Joseph Pothier was bom at Orieans, January 9, 1699« 
of an honorable family, which had already given that city seve* 
ral respectable magistrates(a). Although deprived of his father 
at an early age, his love of knowledge and quickness of appre- 
hension enabled him to study with advantage in the Jesuits* 
college, where he gained the rudiments of a classical education. 
His inclination was not long in declaring itself; for although at 
first he applied himself to the study of geometry, philosophy and 
polite literature, yet he soon abandoned them, and, embracing 
the study of jurisprudence^ pursued it for several years with 
unremitted diligence in the university of Orleans. 

(a) HU father Uobert, and hit grandfather ^lorent Pothier, were both 
countellort in the presidial court, and descended from Florent Pothier^ 
a major of the city of Orleans, 

h 
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In 1720, he Mus received a counsellor in the presidial(&) of 
Orleans and thenceforth his character was unalterably deter- 
mined. By the zeal, with which he gave himself up to the 
duties of his station, he soon became distinguished, at an age 
when oHiers of his profession hardly begin to be known. Tlie 
facility of obtaining judicial offices before the revolution, some- 
times by purchase, often by favor, and rarely as the reward of 
merit, subjected them to many abuses, among which it was not 
the least that men frequently entered upon the administration 
of justice without any preparatory practice at tlie bar and of 
course without any fitness for judicial employments. But 
Potliicr had such a decided partiality for the study of law, and 
such a conscientious desire to fulfil the duties of a judge with 
fidelity, that he neglected no opportunity for perfecting himself 
in the science or practice of jurisprudence. By the most un- 
wearied application in his closet, by constant attendance at 
tlie palace(c), by conferences with young men of tlie same taste 
and by consultations with an advocate of great erudition, he 
gained a fund of knowledge so extensive, that he was allowed 
the uncommon privilege of delivering liis opinion during his 
minority(J)« 

(6) A prei idial court is an inferior tribunal established in some 
hailliagtt^ having jurisdiction of certain civil and criminal cases. The 
limit of its final jurisdiction in civil affairs was 250 livres in the time 
of Pothicr, which was raised to SOOO livres at about the date of his 
death. The number of judges was frequently changed, but not less 
than seven composed a quorum. The judges in these courts, as in 
other baronial and municipal courts, bore the name of counsellors, from 
. their having been originally tlie counsellors of the ancient lords, by 
whose authority justice was administered* Encyelop^die M4thod,y Ju* 
ri9prud,t iub voce, eotueiiler^ pr^uttiaL 

(e) That is, when under the age of twenty five years. 

(f/) The place in which the courts are holden at Paris, and other 
larg^ cities, is called the palace, because it had originally been the rest* 
dcnce of the king or other feudal superior. Encyclopidie Mtthod. Jtu 
ri»prud, tub voce pataiu 
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His method of inrestigfttiiig a lobject wis to write a disser- 
tation upon it* as he was persuaded that this was the best, if 
not only, method of completelj mastering intricate questions. 
The definiteness of conception* the systematic anangement of 
ideas, the faculty of contemplating a thing in all its aspects and 
bearings, which the labor of writing facilitates or produces, are 
advantages unattainable by the most careful reading, without 
the assistance of composition. 

When Pothier became of sufficient age to perform all the 
functions of a judge, his learning, assiduity and promptitude 
gave him a marked ascendancy over his colleagues. Tlirough 
his exertions the subordinate court, of which he was a member, 
gradually rose in the public esteem, men of talents were per- 
suaded to embrace the magistracy, and an emulation was ex- 
cited among the counsellors and at the bar, which gave his tri- 
bunal a great accession of usefulness and celebrity. But his 
views were not limited to the mere extension of a provincial 
court, however useful tliat court might be capable of being ren- 
dered. He had formed more comprehensive plans for the 
promotion of legal science. By profound and elaborate study 
of the civil law, he was thoroughly imbued with all its princi- 
ples, and learned to regard it with veneration, as the most im- 
perishable monument of the magnificence of Rome. But his 
admiration of this system did not make him insensible to its 
defects ; and tlie difficulties, which he himself was obliged to 
surmount in acquiring an exact knowledge of the civil law, led 
him to perform a work, which widely extended his reputation, 
not only in France, but tliroughout the continent of Europe. 
Tliis work was a new arrangement of the Pandects of 
Justinian. 

The laws of Rome, which originally consisted of only 
twelve tables, increased in the lapse of ten centuries, by the 
gradual addition of decisions, edicts, decrees and interpreta- 
tions, to such an immense bulk as to fill many thousand vol- 
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nines and render a reformation of these laws indispensable. 
When therefore Justinian resolved upon digesting the substance 
of the laws in a systematic form, tlie jurisconsults, to whose 
charge he committed the task, were obliged to peruse and ab- 
stract a vast multitude of separate treatises ; to collate the 
texts and arrange them in a suitable order ; to select what was 
important and omit what was obsolete and useless ; to exhibit 
and jet reconcile the conflicting opinions of lawyers on contro- 
Tcrted points $ and to preserve the knowledge of tlie ancient as 
well as establish the doctrines of the modem jurisprudence. 
Tills immense labor was performed in the brief space of three 
jcars ; and whatever praise we may bestow on the jurists, who 
made the compilation, for their zeal and industry, it is certain 
that so much precipitancy was not consistent with perfection of 
plan or correctness of execution, even if the work was superin* 
tended by the genius and erudition of Tribonian. Hence it it 
that three grand defects impair the value of the Pandects. In 
the first place, they do not exhibit the pure and genuine text of 
the writers, wliom they quote, in consequence either of the 
carelessness and ignorance of transcribers or else of the nu- 
merous alterations interpolated by the command of the emperor. 
Secondly, contradictory principles are extracted from various 
books or adopted from jurisconsults of opposite sects, which all 
tlie skill rnd in^renuitv cf mo«lern doctoi's cannot reconcile. 
Lastly, no certain method was adhered to in compiling the 
Pandects ; for although it was intended to follow the general 
arrangement of the perpetual edict, yet the particular laws or 
citations were digested with little else for a guide but cliance 
or the caprice of Tribonian(^). 

Puthier undertook to remove these enls, and, so far as could 
now be done, impart to the Pandects that finish and regularity, 
M'hich they would undoubtedly have possessed if compiled 
ivith greater care and in a more enliglitened age of the world; 

(e) Pundeet^ in nortim erdincm df^ettit, prjcf, p, 68, tt teqq. 
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Re coBceiTed Oe |danof liie worii in Us joaflit intending it 
erig^nallj for l# own pmrate nae; but liaTing conununicated 
one of the titles in its improred form to M.PreTOt de la Jalies* 
one of liis tssodates on the bench(/), he was persuaded bj this 
discerning Inend to complete the work for publication. This 
olgect was strenuouslj promoted bj the glorj of hb coontrj and 
of legal science, the chancellor d'Aguesseau, who, being appriz* 
ed of the author's undertakings constantl j advised, assbted and 
supported him in its execution(g'). 

After Pothier had spent more than twenty jears upon this 
great work, it finally issued from the press in 1748, under the 
title of Pandecta Justinianem in tiomm Ordinem dtgfsite(h)» 
Tlie introductory matter is a valuable preface on the history of 
the civil law, the fragments of the twelve tables with a com- 
mentary, and fragments of the perpetual edict. In the body of 
the work the original order of the books and titles b preserved, 
but the laws are sll arranged anew in exact system, following 
each other with easy transitions, connected by general inferen- 
ces and distributed into a regular succession of definitions, 
divbions, rules and exceptions. At the head of each title is 
placed an introduction, explaining the subject of it and contain- 
ing preliminary texts. Endeavois are made throughout to 
give an account of the changes, which the law had undergone, 

(/) M« Pr^rot de U Jan£s, oounsellor in the preiidiAl and profeisor 
fof Frenci: bvr in the univertity of Orleans, was a magistrate distinguish, 
cd for his talents, vlt and learning. 

( J") The chancellor d'Aguesseau had seterul conferences vith Po- 
thier on the subject, wrote him several letters in praise of tlie design 
and eren sent him papers containing remarks and bints for its improre* 
ment. The chancellor examined many parts of tlie work in manuscript. 
He likewise suggested the plan of the two concluding titles, D0 Verb** 
rum ^gmfieativne^ and De Jieptlu Jmrit* 

(A) In three krge folio volumes. Pothier was considerably assisted by 
BI. de Goienne, advocate in the parliament of Paris, who composed the 
preface, index, commentary on the twelve tables and many of the 
notes. 
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and for this purpose fragments of the old jurists are incorporat- 
ed in the work. Passages are likemse inserted from the Code 
and Novels. Finally, the whole is enriched with annotations, 
in which the purity of tiie text is restored, its obscurities re- 
moved and its seeming contradictions reconciled. This edition 
of the Pandects did not escape the criticism of some of tlie for- 
eign journals ; but its merit was so decided and its value so 
conspicuous, tliat it instantly raised its author to the rank of 
one of the first civilians in £urope(i). 

The merit of Pothier was now so well established, that, in 
1749, he was appointed, without having solicited the favor, 
professor of French law in the university of Orleans. Tlie 
last incumbent, M. Pr^vot de la Jan^s, by his agreeable man- 
ners and entertdning conversation, had succeeded in attaching 
his pupils to the study of jurisprudence ; and he could not have 
bad a successor more capable of completing what he had begun 
tlian Potliier. Potliier was very fond of the society of young 
men, and very solicitous to convey instruction ; and on this 
account he had been in the practice, for many years, of hold- 
ing a weekly conference with the young advocates and coun- 
sellors of the city, for the discussion of interesting questions 
of law. 

Pothier entered upon the duties of his professorship with 
the greatest zeal. He was sensible of the difficulty there is in 
inspiring young men, who are just emerging into manhoo<l and 
who have recently escaped from the burden of collegiate re- 
straints, with a predilection for the repulsive details of jurispru- 
dence. But his ardor for the promotion of the study was in- 

(0 It ii by thU irotk that he became most known on the continent 
mit of his own country. Haubold, speaking of him, say^ : opere utUUnmo, 
in quo Pandectai eum retiquo Jure Juttinianeo ccntvtit et pauim docte tV- 
luttravit^ clanu, fJiauboldi Inatituthnet Jurit Homatti LitterarU, /. 
J, p* 150.) See likewise Mecrman, who says : rir eruditiuimui et Pan* 
de€tarttm JuiHniani reatitutor feticitiimutt Robertut Pothier. Thetavr* 
Jur* CiviL torn, iv, pnt/. 
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vincible : and lie believed tiial^ if liie lint approachet to the 
science were once sacccssTullj won» tike ttndent could not fail 
to proceed with rapidity and delight in the more advanced sta- 
ges of his legal education. However harsh the law might ap- 
pear to persons, whose intellectual powers had been emasculat- 
ed bj habits of desuUorj reading in polite literature* he felt 
that a science, which is intimatelj associated with ethics, histo- 
ry and politics, and wluch comprehends within itself all that is 
most striking in the moral constitution of man, must be capable 
of powerfullj interesting active and inquisitive minds. 

' The predecessors of Pothier had satisfied themselves with 
reading a course of erudite lectures, leaving their pupils to pur- 
sue tlieir studies unaided and alone^ and not endeavoring to 
accommodate their instructions to the capacity of individuals. 
Potliier embraced a method altogether dissimilar. He contin- 
ually associated with his pupils, conferred with them on their 
occupations, proposed questions for their solution in the lecture- 
room, and did every thing in liis power to awaken and gratify 
a thirst after knowledge. Instead of an examination, which 
had previously concluded the legal studies at the university, he 
substituted a public disputation, in which the most able dispu* 
tants received a gold medal as a reward for their talents and 
proficiency(i(r). His private deportment as a professor was 
equally judicious with his public exertions. As students at 
law have usually reached an age, at which they are capable of 
appreciating the powers of their instructor, it is necessary for 
him to shun all affectation of superior knowledge, and yet ex- 
hibit proofs of such profound and extensive information as 
should gain their unqualified respect. In this delicate task 
Pothier fully succeeded ; and by these means the university 
presented an uncommon number of eminent men to the bench 
and bar during his professorship. 

(X') Two (rold medali and sereral lilver medals were snnuallj 
awarded. 
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Notwitlisiandiug the duties, in which Pothier was now so much 
engaged, his industry enabled him to prepare many works for 
the press, wliich greatly enhanced hb usefulness and reputation. 
In 1740 he had given the public an edition of the customs of 
Orleans ; and in ir60, this work being out of print, he publish- 
ed it again with lai>ge additions, converting it, indeed, into a 
most valuable and comprehensive summary- of the customary 
law. At the head of each title he prefixed a brief treatise on 
the subject, in which the civil law was called in to elucidate the 
customary, the whole being consolidated with that neatness and 
precision, for which his subsequent productions were so highly 
distinguished. 

liis situation in the university about this time suggested to 
him the composition of a series of treatises on the laws of hia 
native country, wliich he partly executed, and which constitute 
hia strongest claim on the praise of posterity. In order to com- 
prehend the merit of these performances, it will be necessary to 
examine the sources and nature of the municipal institutions of 
France. 

France, in the time of Pothier, was distinguished, with respect 
to the laws of the country, into two grand sections ; one of which, 
comprising the southern provinces, acknowledged the civil law 
as the law of the land, while the other was governed by certain 
peculiar customs and immemorial usages(Q. The origin of 
this distinction, and still more of the customary law, is far 
from being certain ; but the researches of modem writers 
throw considerable light on a subject, which the want of histor- 
ical documents, the revolutions of the monarchy and tlic bar- 
barism of the middle ages had involved in obscurity(m). The 
most plausible hypothesis seems to be, that, when the barba- 

(0 The first was called payt Je dnii icritf the iecond,]toy« c««- 
turner, 

(m) BinUartf Cottettiw tk Juriifintdenee par Camui et Bayard, dU. 
prH. r3, 74. 
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riani nbdncfl Gui, titej firand the coantij entirelj Roman, 
■peaking the Unpuge, inititiiig tite mannerfl and ebejii^ tha 
kwt of the metniidu. Hie buteriana alao bnngfat with them 
their own langnage, mannera and lam ; bvt thej did not Rme 
them npon the cffl»]nn«d people j enrj pcnon had a riglit ta 
be jndged bj those laws, to which he farrfeased labmiBMon. 
Hence it this time law* were whollj persona), not territorial ; 
Franks were goreraed bjr the laws of die Franks, Romans bf 
the laws of the Romans ; bat as die FHnks, who guned pos- 
■esnon of dte northern proriitces. treated the Romana with 
eontenipt, in dicae pnvinces the civil law insensibly btTo 
place to the usages rf the conqveran. Bnt the Goths and 
Burgnndians, wliI settled in die aonthem prorincea. were 
mote lenient towards the inhabitants ; who therefore retained 
the laws to wluch thef were acevstomed, finding their obscir- 
ance occauoned no civil disabilities, as it did in the patrinHXtr 
of (he Fraaki(R}. 

The ciril law, which thus remained in force in the smttberB 
provinces, was preterrcd in the code of TheodoMns and the 
writings of the more earlj jnriscMisalts: for at this time (he 
western parts of Europe were not included in the emmrC 
of 3ustinian[o}. As the night of the nuddle ages came on, the 
texts of the law were lost or for^ten ; and the law itself sor* 
rived as a ttaditionarj usage or species of cnstomaij lawfs) ; 
bnt when the compilation of Justinian wis recovered and 
taught in (he twelfth centurjr, it was immediately received aa 
law in dw prorinces, which had before adhered to the laws of 
Rome. Thus it was that the dvil law maintained its authority 
in the southern parts (f France amidst all the changes and ri- 
cissitudes of the gDTenunent[9). 

(■) JiinwiyiBrt, Etprtt At £^i L «wiii.i Uugd^Ji, * JK 
^. ttrmitn, nt xttt. Dnlt Prwt. 

(s) FlnT3, Bittmn *i BnU, »< >. 11^ 11, CO^ t* teff 
{pyZhmai.lntndiit. TVnU. a/Z^iMt •.!,>. 31. 

(t) EattcUfte* MfAtd. Juritprt, n vett r*it. 
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The sources of the customary law are discoTenble in the 
ancient usages of the Gaols, in the Roman institutions, in the 
codes of the Franks and other barbarous tribes which conquer- 
ed Gaul, and in the capitularies of the kings of France. All 
these are valuable onlj as objects of historical curiosity; for 
their authority and their very being fell into temporary oblivion 
during the disorders of the dark ages, when ignorance and an* 
archy pervaded Europe. At this period tradition took the 
place of written rules ; and of course the laws became uncer- 
tain and fluctuating. Fiefs becoming perpetual and hereditary, 
the barons usurped all the power within their reach, claiming' 
the rights of sovereigns over their vassals, making war on their 
neighbors and establisliing rules for the gofemment of their 
particular dominions. The consequence of this was, that every 
province acquired a dialect and laws different from every other 
province. The inhabitants of cities were obliged, also, to se- 
cure their internal safety by peculiar laws. The serfs of pow- 
erful barons were often liberated on certain conditions, which 
afterwards became the law by which those persons were gov- 
erned. And the turbulence of the barons, as well as the un- 
settled state of the whole country, prevented any thing like 
concert in the enactment of laws, except within the narrow 
limits of a single village, city or seigniory(r). 

By these means it happened, that, when learning and tlie 
liberal arts began to revive, the only laws known in France 
>vere the different usages of the several parts of the kingdom. 
The discovery of the civil law, as we have seen, gave the south- 
cm provinces a written code and record of the laws, which they 
were then obeying as customs ; but the northern provinces long 
continued subject to the inconvenience of having no laws, ex- 
cepting an imperfect and uncertain mass of contradictory 
usages. In the eleventh, twelfth and thirteenth centuries a 

(f) Fieury, Uiitoire da Droit Fran. / Montagvieu, Etprit det Loix, 
I. xxviti. 
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few of these were committed to writing in the form of chirten 
granted cities or alTranchiaed serfi» books composed bj practi- 
tioners and even custumaries comjnled for one or two provin- 
ces. But as all these were defective and inadequate, Charles 
YII, having driven the English from France, published an ordi- 
nance in 1453, in execution of a design already formed bj his 
predece88or8(s), requiring all the customs to be reduced to 
writing and veri6ed by the practitioners of each country, and 
then examined and authorized by the great council and par- 
liament; and directing that the customs thus collected and 
approved, and those only, should be observed as laws(f)« 
Learned writers declare that this collection was intended to 
be merely preparatory to the compilation of a grand and uni- 
form custumary for the whole nation(tt). But so many obsta- 
cles interfered with this design, that it was never accomplished, 
and two hundred years elapsed before a correct and full col- 
lection was made of the original customs prevailing in tho 
kingdom. 

The ceremonies attendant on tlie collection of these customs 
were long and complicated ; it being necessary that the com- 
pilation should be ordered by the king, made on the spot by the 
judges and municipal magistrates, approved and autlienticated 
in an assembly of the three states and finally enregistered by 
the parliament(v]. The peculiar customs of each province or 
city, when thus collected and published, formed its custumary. 
Jurists enumerate sixty general customs, that is, such as were 
observed in whole provinces, and three hundred local customs, 

(«) EncyeUp^die de M, d*Jilem!bcri^ an moi Cftrhmie, p. 413. 

(0 See the words of the Ordinance in DitiUart^ Collection do Jufi§» 
prudence, </itc. pr^linu p, 66. 

(u) Fleunfy Hittoire du Droits £/c. p, 90, 91. Philippe de Comlnes 
in his M^moiret says, that Lotdt XI d^tir^i,„que touiet leo coutumet/ue* 
eent mUet en Franeou dant un beau livrc, 

(y) FUwry^ Mitteire, &r. p, 93, 94 ; DitdMrt^ CoUecthn de Juri§» 
prudence, Uc* It ▼, p* 666. 



inrlilch were observed only in a particultr tiijt boitmgh or 
village : most of wliich hare been the sutject of commen- 
iajrles(tr)* 

Although it appears, from what has been said, that a terri* 
torial distinction arose between the countries governed bj tho 
civil and customary laws, it does not by any means follow that 
these laws had no resemblance in their details. Many coun* 
tries, where the civil law was the law of the land, had tlieir 
customs alsH)(ar) ; and all the countries were largely indebted to 
tlie civil law for some of tlieir most essential regulations, which 
the defective usages of t]ie feudal system could never aflbrd. 
The prevalence of tlie civil 'law was increased by the ecclesias- 
tics ; for although one of tlie canons forbids any person to teach 
or learn the civil law in Paris and in the neigliboring cities under 
pain of excommunication (y) ; yet it is evident that the canon 
law would greatly tend to diSuse the study and authority of 
the civil law, from their striking similarity(z). And this effect 
was farther promoted by the superstitious respect, which, on 
the revival of letters, was bestowed on every thing bearing the 
name of ancient Rome(a). 

(w) Camu9y Lettr0 tur la Pr^ttthn tTtm Jivotatf J^^rtitarty CoUictUn 
4» Juritpnidmct , t« v, p, 679, 680 { Eneychp^tUe M tupta^ p, 413, 

(x) I^ntychp4di€ vhi wpra, p, 414 { Dinhart uhi tupra^ p. 67i$ 
175. 

(^) DeeretaL 0reff9r, U v, 1. 33, c. 28, tvper tpecuUip extra de privite* 
gUt^p 703. 

(s) Fieury^ ilUtviri, iSe. p* iA^-^ST* 

(a) The influence of tite clergy in preservinjf the civil law during^ 
the middle agei ii thus alluded to by Mr. Wheaton, in hi« eloquent and 
comprehensive review of tlie history of international law. The utiUty of 
the rulet •fjuttiee recormnended them even to barbcurout mindi / and it va» a 
fortunate tircumotance for the return ofciviiization in Ewope, that the in* 
terettotfthe r/er^, the mo9t poverfut and enlightened order tfmen in that 
aje, induced them to efterith vhatevtr of retpect tvat continued to be profet- 
ted for thooe ^m'.eo during the prevalence of feudal barbariom. Sec ^nni- 
ven^uy DiiCouri^ delivered before th9 »^Vw-i'er/? Jiittorital Sotiety^ p% 25. 



In idditum to the chril and cusUmiaiy law» iriiich prcfailed 
in the fereral prorincet, there wu another acrarce of mnnicipal 
laws* which were not confined within geograpldcal lines, but 
were equally binding thronghont the kingdom* namely* the 
rojal edicts. Laws emanating from the king bore diflferent 
names in successive periods of the monarchy, being at one time 
denominated capitularies* and at another establishments* and 
being finally distinguished into letters-patent* edicts* declara- 
tions and ordinances. The power of tlie king in this respect 
was originally very limited, being checked by the great barons* 
who might refuse obedience to his edicts* and by the parlia- 
ments, which often opposed the registry, publication and exe- 
cution of them as laws ; but in latter times* when the great 
fiefs were all annexed to the crown and the power of parlia- 
ments had declines, edicts were registered as a matter of 
course, and instantly acquired the force of laws of the most 
comprehensive nature(6). These edicts or ordinances were 
therefore laws enacted by the sole authority of the king in abro- 
gation, amendment or confirmation of existing institutions(c). 

They were various in their character and objects* and* al- 
though more generally calculated merely to extend the power 
of the crown or subserve the purposes of temporary policy* yet 
they were sometimes provident codes of the most general and 

(6) Ineffectual Tcmonstrances were often made against the registry 
of edicts } but the parliaments seldom persisted in opposinj^ tlie will 
of the king. The famous anecdote of Louis XIV* who, when the par* 
llamcnt intended to assemble on the subject of one of his edicts* entered 
the court in a hunting dress with boots, having a whip In his hand* and 
positively forbade their assembliniif, is a remarkable instance of the 
weakness of parliaments. Si/ele de Louit XIY, c. 35. 

(e) EneyeUp^die de M dPAlembert^ tub voce Ordtnnan€§ / /Ymry, 
nUioire^ Uc, p. 95—100; D^nitart, CoUecti«n dt Jvritprudenee, du* 
prilim. 67, 68 ; Evam? PoihUr, introduce p, 54. 

Many collections of the ordinances were made at difierent times« 
under various forms and names ; and many commentaries have appeared 
upon the most important ordin.inces. 
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uncquWocal utilitj. Such, among others; were the ordinances 
for the regulation of civil and criminal process, of the colonies, 
of inland commerce and of marine affairs, issued b^r Lewis 
XIV(<f). His celebrated marine ordinance may be considered 
m, fair example of those ordinances, whose chief aim was the 
national good ; and a description of the manner, in which it 
ivas prepared, will applj to similar undertakings of that ambi- 
tious monarch. A compilation M'as first made of all the ancient 
maritime laws, in which thej were collated and illustrated with 
notes and the opinions of learned authors ; afterwards a special 
commission was appointed to visit all the ports in the kingdom, 
collect the laws, usages and maxims obeyed in the several 
courts of admiralty and remark the defects in the principles 
and forms according to which justice was there administered ; 
and lastly a complete code of maritime law was extracted from 
tliese documents, which long remained unrivalled in modem 
times as a specimen of enliglitened legislation(f ). 

Nor were these three principal species of laws, with all the 
commentaries written upon them, the only regulations, which 
prevailed in the country. The decrees and decision of parlia- 
ments, although not absolutely considered in the light of laws, 
were allowed to fix many doubtful points, which the common 
law left undecided. Until the publication of the marine ordi- 
nance there was no written maritime law in France ; and even 
afterwards cases occurred, which that ordinance did not com- 
prehend ; so that merdiants and jurists were obliged, as we 
now are, to have frequent recourse to the usages of the sea 
and the writings of experienced men on the subject of naviga- 
tion. Finally, the canon law was of supreme authority in 
ecclesiastical affairs, and therefore constituted a very copious 
and comprehensive portion of the laws of the kingdom(/). 

(il) r^ltair^f Si^eU de LtvU XIY, th. S9. (e) See p99t note S5, p* 158. 

(/) The history of the lav of Frtnce is found in the books cited in 

the preceding notctf to which msy be added But\tT*% ilor^i Jwidic* / 
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Tlie mort nperficUl nbtemr wOl pcKCin hw doinUe it 
nnit have been, that acMae powofni aund ibonld ariia to pv9 
method, findnnu and nnironnitf to thcw coniriicaUd iiutibi- 
tiMut. Such a task was icMrred for Potbier. No man of his 
nation or age posMned iDara cleaneti and predHoii of dMnght, 
more penjncact^ oT jndgmcDt, nore extenaive and prDfiMnd 
I(*al iDrortnation ; and thereron no man wu better adapted to 
cooiniCDce the refonnation of the Uwi of Franct^ And an ex- 
amination of those admirable treatiaei, which occnpied him dia 
nmainder oC hi* life-time, will tatialaGtorilj ptore that be did 
in fact commence thii Kfannatiaa> 

In ir61 firvt appeared the mastct^j work of Rilhier on 6m 
nature, qualities and consequences of moral and legal oblign- 
tions. entitled TtaUi ia OUt^KtioM wlon Its Rfs^t tmt d» 
Far it la GnaeUiKt qtu i» For extMtur, which immediateljr 
became mc of the clasucal law-books of France. The treatise is 
divided into four parts. The first part discusses the essence and 
effects ofobligstioii*, in which are consdned the nature, kinds 
and defects cf contncta, the persons t^ whom and the things 
aa to which contracts maj be made, the eflects of contracts and 
rales fw their interpretatii». the parties and otgects of other 
■oorces of obligations beside express contracts, the effect of 
oUI^Iions in general on the debtor and creditor, and tbe dam- 
ages ariNDg fnm the non-performance of obligationi. Tlie 
second port rdates to the different kinds of oUigstions, com- 
prehending an account of eleven diTisions of obligations, of the 
diffeient modifications and conditions under which obligations 
majT be contracted, of the nature of divisihle and indirisible 
oUigatitKU, of penal oUigations and finallj of accessary obliga- 
tions. TIte third part, concerning tbe wajs in which obligations 
are extinguished and the different csti^ieU or prescriptions 
against the claims of creditors, describes the legal elect of psj- 
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mcni or proffer of pajment» the nature of novation^ the release 
of a j debt, compensation, discharg;e by confusion, extinction of 
an ooUgadon when the thing due ceases to be susceptible of 
obligation, estoppels and prescriptions and other wajs in which 
fibligutions are barred and extinguished. Tlie last part regards 
the proof of obligations and of their discharge, including written 
eTidisnce by original authentic titles, prirate papers and copies, 
parole evidence, confession, presumptions, authority of judg-> 
ments and the oath of the parties concerning the matter in 
litigation(^). 

Ilie treatise, of which we have drawn this outline, evident- 
ly comprises the most elementary and important branches of 
mvuicipal law» and served, according to the design of its au- 
thor, as an introduction to a series of essays on all the species 
of express or implied contracts recognised by tlie laws of 
France. Every subsequent year of Potliier's life produced a 
new work ; and he left behind him a large number of manu- 
scripts nearly ready for the press, most of which have since 
been published. Treatises on the contract of sale, rigiit of re- 
dem]ition, constitution of rent, exchange, letting to hire, part- 
nership, boneficence, deposit, insurance, marriage, community 
and dower, among others, appeared during tho life of Pothicr ; 
and soon after his death, treatises on fiefs and the remains of 
the feudal tenures, testaments, successions, hypothecation and 
other subjects of less importance(A). Their merit and exe- 

{f) The Droits den Oblij^atioru has been translated by Evans ; but 
the m'ass of illustrations accompanying his translation doubles the cost 
. of the book, without proportionally increasing its actual value. 

(A) The following list contains the titles of his treatises. The 
Trttitif dtt Droit tie Domains was the last published in his life-time. 

Treittf det ObUjatiMt, TVoi/^ du Centraf de Chanje, 
da Centrat de Vente, U du Contrat de Lextage, 

dee H^traita* da Cenirut de JBaild-rente, 

du Centrat de CeneHtntien de dee CorUrate.de Lewiffe mar* 

RenttyU itimee. 
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ctttion are to uiufonii,tiiat»if didr anthor liad liTed to complete 
his plan, they would hare formed a perfect i^tem of the law 
of coDtracts ; and we maj therefore consider them all under a 
oingle Tiew» as possessed of the same genenl characteristics. 
In each of them, the plan comprdiended all the parts of the 
subject, the definitions were exact and logical, and the divis- 
ions grew out of the definitions in the most natural and sjstem* 
atic order. The discussions in them were not extended into 
minute and diffuse details, nor were thej narrowed into drj, 
hard and unprofitable sketches ; thejr were luminous, jet com- 
pressed, views of the most useful principles, illustrated by clear 
examples, and applied to the cases, which ordinarily arise in 
the practice and theory of jurisprudence. Pothier wais not 
contented with a mere compilation of legal authorities : he re* 

TraiU du Cwtrat de So€Ut4. TraU4 det Fiefl^ Ceiuivei, Belevi* 

det Cftepteh, mm ei CKampartu 

det Contratt de Bienfaieante. dee Tutelee et de la Garden 

du Prit-d'Ueafe, neble. 

du Contrat de Prtt de C«n- dee Scrvitudee* 

eomptioiu dee DonatUne entrc»vife» 

du Contrat de DipCi €t de de la l^jitime* 

Mmdat* dee T^etamene* 

du Centrat da MmtteeemenU det Subttiiutiont^ 

■ det Centrntt aUuttirtt, det Suceettient^ 

du Contrat de Jiariojv de CJfypethegue* 

dc ta Commtmutite* de la Sj^broj^atient 

duDouaire, de la Vente tlee Immeublet 

du Droit d^ffabitatien, par D^cretm 

det Donattont entrt Mart et de la Procedure tivUe ei 

Femme. criminelle. . 

du Don mntueU de la Kepretentatietu 

du Droit du Domaine de det B^parationt dee JB/nffi* 

Propri^ti. ciert. 

du Droit de PottettioH* 

Varioui editions of theto works have been printed, of Which It will 

hb suiBcient to natmc that of Orleans and Paris, in 28 vols, duodscimi^ 

that of 1781 in 8 vols, quarto, and that recently published at Paris In 

octaT(>, which contains a collation of the test with that of the new Code. 

d 
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duced the customaiy, the civil and the positive law to one har- 
monious whole, enabling them mutually to throw light upon 
each otlier» and conduce to the same end of justice and reason. 
Thus it was that each of his treatises afforded a finished view of 
the lav/8 of France witli respect to the particular contract under 
consideration. These treatises were therefore not valuable in 
one province alone* nor solely adapted to the purposes of spec- 
ulative jurists ; but were equally serviceable to the citizen, the 
magistrate and the scholar in every part of the kingdom. 

It 18 remarkable of these tracts, that they do not comprise a 
hare system of legal doctrines, but also teach the principles of 
moral justice ; so that here we may find at once what rights we 
can judicially enforce, and what we can claim as our equitable 
due. Without a knowledge of existing laws, moral science b apt 
to become abstract, theoretical and visionary : as without being 
elevated by connexion with morals, jurisprudence degenerates 
into an arbitrary and capricious collection of positive enactments. 
Potliier never allowed himself to wander from his legal pursuits, 
excepting for the purpose of studying; theology as united with 
moral philosophy ; and these investigations he made subservient 
to the chief aim of his life, namely, the advancement and eluci- 
dation of the science of law. Hence the pure morals inculcat- 
ed in his works are no less a merit, than his exactness and 
precision in stating the municipal laws of his country. 

HU style is perspicuous, accurate and simple, but without 
any of the elegancies of composition : for he conceived precis- 
ion to be the most essential quality of legal writings. The 
clearness, with which he thought, imparted a corresponding 
cleaniiss to his language, and gave him the greatest facility in 
expressing his opinions ; but tiiis very facility prevented his 
eniplojing any labor in polishing his compositions. In short, 
the merit of his style is its perfect precision : an excellence, 
which is so rare in writers of ordinary talents, and which oc- 
curs ho frequently in the works of accomplished lawyers. 



Hien b aofliiog in it redradurt, Dodui^ deBdfBtj ererj 
word pantiMi to nradi efficacj, Att it cndd not be ipared 
widioat material injoij to tlw ■entetxe vhere it atand* ; nor 
GOuM taj ad<Iiti(m to the lentence iBcmae ila cleameM or 
compreheniiveDeM. Such ia the atjrle, which erer; lesal 
writer ihonld cndeaTor to gain, aa the neat esac^ forciUe 
and appropriate Tor the acience of jnrispnideiice. 

PoUiier lived long enough to hear hia worka cited aa att- 
thoritative in coarta of Jnatice, to attain the character of an 
oracle in legal tojnca and to perceive the nniveraal diSnrion 
of hit writing*, principles and fame ) bat he died before he ' 
could full^ nndenbind the greatneu of the benefit, which b« 
had conferred on the laws and people of France. The me- 
thodical abridgment of the law of controctt, which hia trea- 
-tiact contained, waa lo general in its application, so perfectly 
accurate, and so perspicuous and comprehensive in its details, 
that a reformation of the national jurisprudence was nmr 
grown, coniporativelf speaking easjr of accomplishment And 
therefore, when the revotation had swept awa^ all the ancient 
landmarks of propertj, right, religion, law and gOTcmmeQt, the 
publication of a new code of laws, instead of the multifarioiia 
laws before eustln^ wai among the first and dearest prtgecta 
conceived bj repnUican France. Of the learned authors, 
whose xrritioga wer« consulted in the coaplatioa of this code, 
MQe was more closelj followed than Pothiu^i), He was, in 
&rt. the general anthoritv, the testnarj jurist, with reference 
to viram the new code ivas coastracted i and to him, therefore, 
is d«e nwdi of the noit of a sjstem, which, abolishing the 
trwiUesouM distinctkm betw«« couibriea of written and 
c«stamai7 Uw, kai established one consistent nnifonn and 
cwBprckenaive code tturwtghoat the Ungdan of Fkance(i^). 
(() Sm (to tditMM «r PdOuo^ Ti^itf 4r« CM>>>«mm mUMed »itk 
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Pothier had no taste for public life, nor any of those quali- 
ties which lead to political distinction. In 1747 he was ap- 
pointed ^chevin{l) of his native city ; but he had no sort of 
aptitude for tliis office, and therefore attended very little to its 
functions. By tills neglect he lost nothing in the estimation 
of his countrymen, because they knew him to be more usefully 
and honorably engaged in tliose pursuits* wliere his talents, 
information and activity were most distinguished. 

Assiduously employed, then, in fulfilling the duties of a 
judge and professor, in illustrating the laws of his country and 
in acquiring the most durable reputation as a jurist, Pothier 
lived to the advanced age of seventy three years, enjoying al- 
most uninterrupted health through life in consequence of his 
temperance and regularity of manners. He died March 2d, 
irrs, after a short illness of six days, of a lethargic fever. 
His death was universally regretted, all his fellow-citizens 
striving to show their respect for his memory. As a particular 
distinction public services were performed on his account in 
the principal church of the city, to which the several corpora- 
tions were invited, and his epitaph was engraved on marble in 
letters of gold by order of the municipal authorities : a mark of 
esteem idmost unexampled, which, however, his extraordinary 
merit was thought to claim(m). Eulogies were also pronounced 
on his character in the presidial and univcr8ity(«). 

(0 Tlic word /cheviniy in low Latin tea6mt, denotes the municipal offi- 
tcrs esifcblUhed in many citie* and boroughs to superintend the affairs of 
the corporation. Rncyclop^die M^thad, Jurhpnttl., au m»t Eeheoin. 

(m) Ills epitaph is in tlie following terms : 

liUjartt Bobertut Jotephiu Pothier, virjurii peHtia, agtu ttwH; tcrip' 
tii eomUuqitet animi tandore^ timpUcitate mcrum, vitJt tdnetitate prxctarut, 
Civibut tinfftdU, probit omnibut, itudios* Juventuti^ ae maxime patiperibut, 
gmrum ^*atia pauper ipte vixit,^temum 9ui desiderium reUqwt, awio re- 
parau iotulit MVCCLXXII, ictaCt vero tu* LXXIIL 

Prtefectui et JEdileHf turn eivitatu nomine quam tuo, pontere. 

(n) The first by >i. Lc Trosne in Frcndi, the second by M. Urcton 
jn Latin* 
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The death of the good and great can nerer be otherwise 
than premature ; and that of Pothier, long at he had lived, was " 
nnquestionablj a national calamitj ; for he died in the midst 
of his usefulness, his faculties unimpaired, and his legal writ- 
ings and de«^igns but half finished, without leaving behind him 
his equal as an upright and indefatigable lawyer. Regarded. 
with reason, as a legal authority, he was not only useful in 
tlie capacity of a judge, a professor and a writer, but he was 
universally consulted by magistrates and others in different 
parts of the country by letter, or in his house by persons be- 
longing to the province, for the determination of abstruse points 
of law. His residence was a sort of public tribunal, where an 
infinite number of suits was prevented by his counsels and in- 
terference. His correspondence was prodigiously extensive, 
and would, alone, have entirely occupied a person less higlilj 
gifted than himself with talents, application and legal ardor. 

On the bench he constantly exhibited, in an eminent degree, 
a zeal for the support of justice, a disinterestedness of exertion, 
an untunted integrity, an assiduity of attendance, despatch in 
the conduct of business and promptitude in arriving at the solu- 
tion of difEcttlties, which plainly marked him out among all his 
associates in tlie presidial. His fondness for expedition some- 
times drew upon him the reproaches of advocates ; for if they 
wandered from the point or maintained false principles, he 
could not restrain his impatience nor avoid interrupting the 
discussion. Such a proceeding would not, of course, be well 
received by advocates ; although it would obviously tend to 
the furtherance of justice. Another peculiarity in his manner 
as a judge was the rapidity with which he could see tlirough 
the merits of a case, before inferior minds were able to compre- - 
hcnd even its nature. To persons of ordinary capacity the 
quickness, with which a skilful judge makes up his opinion on 
the matter in dispute, appears hasty and rash ; they cannot 
conceive of his penetrating the ol)9cuntic$ of an intricate ques« 
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tion as it were at a glance ; their own experience of the manner 
of understanding auch a question affords them no precedent 
for any thing but slow» gradual, elaborate ioTestigation. But 
it is this rapidity of decision, which distinguishes the superior 
mind* lliat is a powerful intellect, which, with apparent ease, 
grasps the most profound and diversified truths, separates them 
from the technical subtleties with which they had been min- 
gled, overleaps the trivial doubts and factitious obstacles, by 
which weaker minds are confounded, and presents to us, at 
once, the desired principle divested of unimportant circum- 
stances, of errors and of obscurities. Such a faculty has be- 
longed to the most eminent judges, and in none has it been 
more remarkable than in Potliier. 

In criminal trials it was always requisite to avoid assigning 
him casus, in which the application of torture might become 
necessary, as he could not bear tlie spectacle : a physical weak- 
ness, which, no doubt, was greatly confirmed by his conviction 
of the ci'uelty, injustice and absurdity of torture as a means of 
obtaining evidence or eliciting a confession* In every other 
respect lie performed all the duties incumbent on his station 
widi alacrity. Nor can we readily censure him for declining 
to make use of an instrument, which notliing but an age of 
barbarism could have produced, and inveterate prejudice re- 
tained so long in existence. 

Pothier's industry was astonishing, and it is scarcely 
credible that he could write so many learned and elaborate 
works, considering how much he was occupied by his place in 
the university and his judicial functions, and how much he M-as 
interrupted by continual visits and letters for the purpose of 
consultation. But he had a surprising memory, great facility of 
exertion, and such an ardent love for jurisprudence, that he was 
never unprepared for any duty connected with his profession. 
All who came to seek his advice he heard with patience, and 
answered with such propriety and good sense, that none could 
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Sptiingoflus tine for tiie pur- 
poses of amnsemetit, he wu prodigd ef it for those of vtilitjr. 
Possesung the talent of leaTing an emplojoient and resaming it 
again with equal iacilitj, he was able to paj attention to many 
different sntjecta in the daj without jconfnsion or distractioiu 
He quitted his studies without fatigue of nund* because, al- 
though constantly engaged, he applied himself with moderation* 
and never continued his studies during the night* His supper* 
which he took at seTen, closed the labors of the daj, and left 
him at leisure for the society of his friends. 

In die course of his long life, a short journey to Rouen and 
Havre was almost the sole interruption, which he voiuntariljr 
made, in the regular routine of his pursuits. While he was 
composing his great work on the Pandects, he was obliged to 
withdraw for a short time from his business, and retire to Lu(o), 
for the benefit of repose and solitude. After he was appointed 
professor, he commonly spent the vacations at the same place* 
and was most assiduously employed at a time which others de- 
voted to relaxation. Many of his treatises proceeded from 
Lu. His only amusements there were short walks after he 
had dined or supped, occasional visits, and riding on horseback, 
an exercise for which he acquired great partiality. 

He never indicated the least disposition to many, saying 
that he had not sufficient courage for it, and that he wondered 
at those who had ; thinking^ besides, that celibacy was the 
wisest course for one who was frugal of his time and was ex- 
clusively devoted to tranquil and studious retirement That 
he was thereby enabled to execute more is indubitable ; since 
the very felicity of a married life would have drawn liim away 
from less agreeable occupations, and diminished his opportunities 
for extended usefulness. No person ever availed himself more 
fully of his exemption from the cares of a family ; for he was 

(o) La is a town belonging to the dutchy of Montfcrrat in the north 
of Italy. 
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too cansless of money and indifferent to the means of increasing 
his pro|)ertj, to attend to the management of his domestic af- 
fairs* lie gave it up altogether to his servants, who governed 
his house, directed its expenses and relieved him from every 
tiling which did not indispensably demand his personal interpo- 
sition. The same disregard of domestic concerns appeared, 
also, in his exterior, which was always neglected, and in his 
cabinet, where all his books and papers were thrown about in 
the greatest disorder. A man of such habits would obviously 
nerer seek after riches. Tliis indifference for wealth did not 
proceed from the greatness of his fortune, which, however was 
sufficient for his purposes ; but from tlie disinterestedness of 
his character. In fact, he considered his superfluous posses- 
sions the patrimony of the poor as much as of himself; and 
therefore his charities were unwearied and boundless ; he 
denied himself all the luxuries of life, and sometimes almost 
its necessaries, tliat he might have the more to give in 
alms; so that tlic inscription over his grave was literally 
true, tliat, for the sake of the poor, he liimself submitted to 
live in poverty. 

Although second to none in tliat essential politeness of the 
heart, which consists in being indulgent towanls the faults, and 
scrupulous of injuring the feelings, of otliers, he was destitute 
of all exterior politeness and elegance of manners acquired 
from iiitercourse with polished society. His diffidence was 
excessive and always rendered him timid and embarrassed in 
tlio company of strangers. His body was tall in stature, but 
ill -connected ; in walking, it inclined on. one side, and his gait 
was singular and inelegant; he sat witli his legs.twisted togeth- 
er in the most ungainly manner ; and there was a peculiar 
awkwardness in his whole figure, conduct and deportment 
His manners were, therefore, so little prepossessing, that a 
transient acquaintance would have tended to weaken, rather 
than confirm, a person^s respect for his character; and althougli 
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ihe goodness of hb heart and aimpltcitj of his feelings would 
soon become apparent to 8tningcrs» it would be long^ before 
they would perceive anj thing in his appearance answerable 
to the greatness of his reputation* 

In society he was affable* among his friends remarkablj 
open, and alwajs tranquil, serene and even-tempered. In a 
circle of his intimate associates, his countenance became liglit- 
ed up with animation, and he would unbosom himself to them 
with a simplicity, that was the more striking in a man of his 
superior talents and acquirements. Contention or dispute he 
never sought after $ but he was not displeased with others for 
opposing him, and generally examined the objections made to 
his opinions with calmness and temperance. Sometimes, but 
rarely, he suffered a hasty expression to escape from him in 
the -heat and vivacity of debate, which his heart disavowed, and 
which was unlike the usual mildness of his deportment. It 
was always, however, advantageous to discuss a subject with 
him, because, when excited, he would enter into the question 
fully and heartily, and 'tonsider it with the greatest ingenuity, 
learning and acuteness. He seemed to ai^e with persons in 
conversation, as he would controvert the sentiments of an au- 
thor, apparently without any motive or interest but that of 
discovering the truth. 

In short, the personal character of Pothier was entirely 
amiable ; and his countenance indicated the suanty of his man- 
ners and the tranquillity of his soul. Seeking neither prefer- 
ment nor riches ; ambitious only to acquit himself honorably 
in the station where his birth, taste and fortune placed him ; 
modest, unassuming and kind ; uniting dignity with simplicity 
of feelings; appearing affable, obliging and easy of commu- 
nication ; to the most faultless probity of principles joining 
unexceptionable regularity of conduct; living a simple and 
uniform life unruffled by passion ; beneficent and charitable 
to the utmost extent of his means ;— lie showed tliat all his 
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actions were dictated by the sincerest attachment. to the 
duties of morality and religion(p). 

(/) The materUlfl, from which this life wis eovnpoied» may be found 
in the ^2ajv of Pothier, pronounced by M. Le Trotne and prefixed to the 
quarto edition of Pothier's works t in the ihf by M* Lecoote, printed 
in the duodecimo edition of Pothier \ and in the Latin discourse by M« 
Breton, prefixed to the second edition of the Pandect€> We hare not 
been able to procure a life of Pothier by M. JoMsse, published at Paris 
in \77^2y and referred to in Haubtldi Itutitulivnct Jur. B$m, Utterariit^ 



CONTENTS. 



« PART L 

Ox THB COXTmAOT OF OHAKTUl-PAXTT OE ArFBEIOBTmUfT 1 

Pkvliminaij Article . - - - • • • d 

Sect. 1. Concerning the sabstance and form of tiie contract 6 
Art. 1. Of the substance of the contract - 6 

2. Of the form of the contract • 10 

Sect. 2. Of the obligation^ which the letter contracts bj 
the contract of charter-partj, and of the actions 
thence arising - - - - IS 

Art. 1* On the different obligatiims contracted bj 
the letter to hire of a ship in the case 
when the whole ship is hired bj one per- 
son, and in that when she has been let bj 
the quintal or ton - - 14 

Art. 2. Of the particular obligations contracted bj 
the letter of a ship to hire, in whatever 
form she was hired • - 16 

Art. 3. Of the action tx eondueto against the mas- 
ter who lets a ship to hire, and the action 
exercitaria against his employers 25 

Sect. 3* Of the rights of the freighter with regard to the ship 

hehashired, and of his obligations - 29 

Art. 1.' Of the rights of the freighter - -29 

Art. 2. Of the obligations of the frei|^ter • 31 

Sect. 4. On the dissolution of the contract of charter-party 52 
Sect. 5. Of another view in which the contract of charter- 
party may be considered - • 54 



XXXti OOXTEMTS* 

PART 11. 

On oommow Oft gross atsraob '^ '^ * 57 

Preliminarj Article - - - • -59 

Sect. 1. Of jettison, of the damage caused bj jettison and 

of the contribution arising from these averages 60 
Art. 1. In what case jettisoiL gires rise to con- 
tribution - - - 61 
Art. 2. What injury in case of jettison should be 

repaired bj contribution - « - 66 

Art. 3. Who ought to contribute and in the pro- 
portion of what things • - 68 
Art. 4. What action the owners of goods thrown 
into the sea or damaged bj jettison may 
resort to, to procure an indemnity by. 
contribution, and the manner of making 
this contribution - - - r2 
Art. 5. On the case in which goods thrown into 

the sea are recovered ' ' 77 

Sect* S. Of other kinds of common average which give rise 

to contribution - • • 79 



PART III. 

On the HIRINO OF SEAMEN - - - 95 

Preliminary Article - - - • - 97 

Sect. 1. Of tiie persons between whom the contract is 
made, of its form and of the obligations of the 
sailor ----- 98 

Art. 1. Of the persons between whom the con- 
tract is made - - - 98 
Art. 2. Of the form of this contract • - 100 
Art. 3. Of the obligations of seamen - 102 



SecT.2. Of llie oUigRtiou of the master towardt the 

nilor - ... - icf}' 

AxT. 1. Of ^ case in which it was tiuoog^ an 
accident of snperior fofce that the sttlor 
failed to render his senriccs according to 
his engagements - • 108 

Akt. 2. Of the case in which tiie master, thnragb 
his own act. has not enjoyed the senricen 
which the sailor lets to hire - - ISO 

AiT. S. When and how the payment of seamen's 

wages onght to be made - - 129 

Aet. 4. Of other obligations of the master 191 

Aet. 5. Of the actions which seamen have against 
. the master and owners of the shijH and of 
the priTUege and prescription of these 
actions • . . . 126 



Notes - * - • • * 137 



BIABITIME CONTRACTS 



or 



LETTING TO HIRE. 



PARTL 



Oir TBE CONTEACT OV 



CHARTEIUPARTT OR AFFREIGHTMENT. 



I 



ox THE 

CONTRACT OF CHARTER-PARTT 

OK 

AFFREIGimiENT. 



PRELIMINARY ARTICLE. 

1. The contract of charter-party is a contract for the hiring 
of ships or vessels. 

Bojer,(l) president of the parliament of Bourdeaux, in the 
sixteenth centurj, gives us the etymology of the term charter- 
party. He says((i) it was fonnerly the custom in Aquitaiae 
and England, to reduce agreements into writing on a chart, 
afterwards divided from top to bottom into two pieces, one of 
which was given to each of the contracting parties, who pro* 
duced them and put them together, when there was occa- 
sion to examine tlie terras of the contract. By the correspon- 
dence of the respective parts, they could ascertain the genuine 
original on which tlie contract was written, and thus defeat 
the designs of counterfeiters.(2) 

This contract is also denominated afireightment, from the 
w^ord freight, which signifies the hire agreed to be paid for the 
use of a ship. A freigliter is one, who hires a ship to convey 
his merchandise to any particular place. 

On the coast of the Mediterranean this contract is termed 
naulis, from naulum, which denotes the price, a person agrees 
to pay for his passage, or for the conveyance of merchandise 
in a ship to any particular place. 

(a) JDeeit. 105, lu 7 & 8. Per medium charta inddthatur et tic Jitbai 
charta partita. 
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2m Ships may be hired for different purposes. Thus fisher- 
men hire barks for the fishing business ; in terms of war a ves- 
sel is hired bj corsairs for a cruise ; and a person may hire a 
place in a ship to pass from port to port. 

T*he most ordiharj purpose, for which ships are hired, is the 
conveyance of merchandise. The letter of a ship usually 
engages to make this conveyance for the merchant. 

Of this species of contract we now propose to treat 

3. It may be defined to be a contract by which a person lets 
a sliip, in part or in whole, to a merchant for tlie conveyance 
of his goods ; the letter engaging to transport them in his ship 
to the place of their destination for a certain sum, which tlie 
hirer reciprocally CL^^ages to pay the letter as frei^t, that is, 
for the hire of the ship. 

4. A ship may be let to hire in whole or in part. 
Hiring a ship in part is either by the quintal or the ton. 
The quintal is a hundred weight. To hire a ship by the 

quintal, i.s to hire her for the lading and conveyance of so 
many hundred weight of certaun goods. 

The marine ton is a space of forty two cubic feet.(ft) To 
let a ship by the ton, is to let a merchant the space of so many 
tons, therein to lade and convey his merchandise. 

The letting of ships to hire, whether by the quintal or ton, 
is (lone in two ways, either purely and simply, or on condition 
that the letter shall find in a certain time other freighters to 
complete the lading of tlie ship, which is called letting to hire 
by collection.(3) 

Valin(c) consicfers the condition accomplished, when the mas- 
ter has procured goods to fill up three quarters of the ship. On 
the other hand, if, in the time agreed on, enough to load three 
quarters of the ship is not found, the contract becomes void 
defectu conditionU, and therefore the master is not bound to 

(6) Marine Ord. de9 tMviret, art. 5. 
. . (c) Valin, Commentaire, i. 640. 
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recdTe on botid the goods of tlie findghtcn^ who most look 
elsewhere ibr a coiiTejance. 

Two dUTerent wajs of making charter-parties or lunng ships ■ 
maj likewise be distingoisked, namelj, for the TOjago or hj 
the month. 

A vessel is let for tiie Tojage* when the fineight agreed on is 
a certain sum for the whole TOjage^ 

A vessel is let by the month* when she b let for so much 
cverj month the vojage lasts. The time does not begin to run 
before the daj when the ship sets sttl, nnless it is othennrise 
agreed bj the parties.(d) 

5. This contract, in whatever manner it is made, being a. 
true contract of hiring^ all the general principles established 
as to the contract of hiring in my treatise on that subject, vnll 
be applied in the course of the present work* And we shall 
explain the rules belonging to the contract of charter-partj, 
which occur in the Marine (hdinance. 

To proceed systematically, we shall divide this first part 
into four sections. The first will be concerning the substance 
and form of the contract The subject of the second will be 
the obligations contracted by the letter to hire, and the actions 
thence arising. In the third will be considered the rights of the 
freighter with regard to the ship he has hired, and his obliga- 
tions. In the fourth we shall speak of the dissolution of the 
contract 

(</) Marine Ord. cAarf»t^ait. art 5. 
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I .... . ... 

SECTION !• 

Concerning the substance and form of the contract*^ 

ARTICLE I. 

Of the suhstanu of the contract* 

. 6. Ws have establishedf as a general principle* in the treat- 
ise of tlie contract of hiring, tliat tliree things form the sub- 
stance of the contract of hiring ; first, a thing to be hired and 
a use of tliis tiling for which it is hired ; secondly, a hire ; and 
thirdly, tlie consent of the contracting parties as to the tiling 
hired» the use for which it is hired and the hire. 

AccoixUng to tliis principle, three things constitute the sub- 
stance of the contract of charter-party. First, a ship which 
may be let to the freighter, and a conveyance to be made in 
this ship of the freighter*:) goods to some place, which is tlie 
use for which the ship is hired. Secondly, a freight, that is to 
say, a hire of the ship agreed on between the parties. Thirdly, 
the consent of these parties, as well with regard to the ship 
and the use for which she is hired, as the freight 

On the first of those things, which constitute tlie substance 
of this contract, we shall say nothing ; but the second and 
third will be summarily considered. 

r. I. .There can be no contract of letting to hire without a 
hire ; for if one granted another the use of a thing without de- 
manding any price, this would not be a letting to hire, but a 
gratuitous loan.(c) Hence it follows that the contract of char- 
ter-party, being a contract for the hire of a. ship, cannot exist 
without some freight to be paid by the shipper. If the captain 
of a privateer undertake to convey to a certain place, in his ship, 
a cargo of merchandise for his friend, without exacting any 
freight, this would not be a contract of hiring, nor consequently 
a contract of charter-party, but a contract of mandate.(4) 

(e) Traits tie hua^e^ ii. 32. ^.^ 
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All that we have said heretofore on the price of luriiig or 
hire natnrallj appliei to freight 

8. Although the parties generall j explain tiiemselTea as to 
the sum intended for freight, still if a merchant lade his goods 
in the sight and with the knowledge of the master, without anj 
explicit statement of freight, the contract » nerertheless valid, 
and the parties are considered as having tacitly agreed on t 
freight at the price -usuallj paid for merchandise of a like qual- 
ity at the time and place of the shipment 

If the price vary, the merchant is to pay the mean price, 
and not the least, as some authors have thought.(/) 

9. There is a case, in which the freight, when not expresslj 
stated, is accommodated to the highest price ; and that is when 
the goods were put on board without the knowledge of Hie 
master. As he might then land them before his departure, he 
can exact the highest price for freight if he voluntarily con- 
vey them to tlieir destined port Such is the decision of the 
Ordinance.(^) 

10. II. The consent of tlie parties contracting evidently 
belongs to the substance and essence of this, as of all other, 
contracts. 

This consent should take place with regard to the ship, the 
goods to be laden, the place to which they are to be conveyed, 
and the price of freight. Otherwise, if a merchant ship his 
goods without tlie masters knowledge, there is no contract for 
want of consent, and of course no obligation on either side. 
And therefore the master, who finds merchandise in his ship 
without having consented to let her for that merchandise, maj 
disharge it on shorc.(A) 

Tliis may be done even when the merchandise does not 
overload the ship ; for it ought to be in the power of tlie mas- 
ter to put on board his vessel only such a cargo and such goods 

(/) Pothicr, Cmtrat de ia venitt n. 28. 

(^) Dufreu art. 7. (A) Ordir.. DufreU art. 7. 
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as he thinks proper, and to let her only to such persons as he 
thinks proper. * 

The Ordinance does not say at whose expense the master of 
the ship may land the goods ; but it should clearly be done at 
the charge of the mercliant, who clandestinely put them on 
boartl, and from whom the cost of unloading may be de- 
manded. 

For the same reason the master is not obliged to sign a bill of 
lading for the merchandise. 

11. When the master, on preceiving that goods hare been 
put on board his ship without his .knowledge, proceeds to sea 
in that condition, he is deemed, by thus knowingly retaining 
the goods, to have consented to let his ship for their convey* 
ancc at the highest freight similar merchandise bears in the 
market ; and the merchant, on his part, is deemed to have 
agreed to give this freight by loading his goods without the 
master's knowledge t this mutual consent, which is presumed, 
is enough to constitute a contract of charter-party. 

12. Suppose the master did not perceive tlie goods till afler 
he set sail : may he land tliem in the first port at which he 
happens to touch ? yalin(i) makes a distinction in this respect 
If the goods overload the ship, he can, after taking advice of 
tlie ship's company, land them, provided he leave them in the 
hands of a solvent person and notify thereof the merchant to 
whom they belong ; but if the goods do not overload the ship, 
they shall not be discharged on the passage. 

He had a perfect right to land them before his departure, 
because the affair was then res Integra, and he would restore 
the merchant to the same situation in which he was before the 
goods were put o& board. But when the goods are gone to sea, it 
ceases to be res Integra, and the master is bound to carry them 
to the end of "the voyage. This obligation does not arise from 
the contract of charter-party ; since the master, having been 

(i) C97nmentttire u. 6i7^ 648. 
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ignorant at tho time he set sail that the goods were on board* 
cannot be presumed to hare consented to let his ship for their 
convejancc ; and of course there could hare been no contract s 
but tills obligation grows out of the law of nature, which, cona- 
mauding us to cherish mutual good-will, and exercise benefi- 
cence, forbids our doing a thing, which, although in itself per- . 
mittcd, would cause considerable loss to another without 
aflfoi^ing us any considerable advantage. Thus, although the 
discharge, which the master might make in his passage, of 
goods put on board without his knowledge, should be permit* 
ted ill itself, since he never engaged to make the conveyance ; 
still he ought not to make a discliai^, wiiich would procure 
him no considerable advantage, because it is supposed timt his 
ship is not overloaded, and which would do considerable dam« 
age to the owner of the goods, who might be unable to find 
another ship to convey them to the place of their destination. 
Besides, if the merchant is chiefly in fault for having loaded 
the merchandise without the master's kuowledgCf the master 
liimself is not exempt from blame in neglecting to examine, 
before he set sail, the goods on board his ship. 

What we have said is applicable only to the case in which «• 
the ship was let to several persons by the ton or quintal ; but, • 
if she were freighted altogether by a single merchant, the mas- 
ter would be justifiable in landing, at the first port he should . 
enter, goods shipped without his knowledge ; for if the goods 
are such as would injure the sale of the freighter's goods when ' 
carried to the same market, the master has an interest in leav- 
ing them behind ; because if he should convey them to the ■ 
place of their destination without the consent of a merchant 
who had chartered the whole ship, the master would be an» 
swerable for the damages(5) suffered by the charterer. 
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ARTICLE II. 



Ofiheformoftheeotttraeiofeharter'partif. 

13. What the Ordinance prescribes, as the form of the con* 
tract of charter-party, concerns only the proof, not the sub- 
stance of the contract ; it becomes perfect and valid by the 
sole consent of the parties contracting : althougii it should not 
have been reduced to writing, their obli||;ations are not the less 
fixed in equity ; and even in a court of justice, for default of 
evidence, each one may tender the other a dccisory oath(6) on 
the contract and the conditions it comprises. 

14. The Ordinance declarcs,(^*) in the first place, that a 
written instrument for charter-parties shall be made ; it there- 
by excludes parole evidence ; but by tlie words shatl be reduced 
to writing it leaves the parties a choice of executing this in- 
strument in t)ie presence of a notary or under private sig- 
natui*e. 

Valin remarks on this article, tliat a notary is not indispen- 
sable ; and that, if the master cannot write, the broker, by 
whose agency the business is negotiated,- may subscribe for the 
master; for that, although brokers are not properly public 
officers, still, as they are commissioned by the admiral and 
sworn in court, custom and the good of commerce have estab- 
lished that their signatures sliould supply the place of that of 
parties who cannot write, and should be good evidence. « 

It is astonishing that Valin should have supposed tliat there 
are masters who cannot write ; on the contrary, one article of 
the Ordinance,(/) which purports tliat no one shall be master 
without undergoing an examination, and anotl)er,(m) which 
requires the master to keep a journal, alike take it for granted 
that he can write ; and so does Valin liimself (72) in another 
place.(r) 

{k) Det chartet-parU art. 1. (/) Lir. ii, tit 1, art. 1. 
(m) Ibid. arU 10. (n) C9mment. u 455. 
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The Bame author informs «a, that the hiring of small Tesaels 
which coast from place to place» and especiallj of those within 
the jurisdiction of the same admiraltj, is not reduced to writ* 
ing, and that it b esteemed sufficient to remit the captam an 
invoice containing a memorandum of the goods and the sum to 
be paid for freight, which is addressed to the consignee^o) 

15. The Marine Ordinance( ji) enumerates the contents of an 
instrument of charter-partj in the following words. THb ehoT" 
ter*party thaU contain the name of the Aip and of the port to 
which she hetonge, the name of the master and that of the 
freighter, the place and time of loading and discharge, with 
what concerns delays and stoppages ; and the parties may add 
thereunto all other conditions on which they agree* 

Although it maj be well for a charter-party to contain erery 
thing mentioned in this article, still the omission of either of 
these particulars will not vitiate the contract : which follows 
from the succeeding article, where an instrument of charter- 
party is supposed binding which took no notice of the time of 
loading and discharge. 

16. In execution of the contract of charter-party the master 
of the ship ought to give a bill of lading, that is, an acknowledg- 
ment of the goods he has received on board the ship and of 
the conveyance he undertakes. 

These instruments are called on the coast of the Mediter- 
ranean, policies of lading. 

The Ordinance(9) requires that bills of lading should be 
signed by the master or by the clerk.(8) 

The signature of the clerk, when there is one, binds the 
master ; the clerk becoming in this respect the master's agent 
It likewise binds the owners of the vessel as much as if it 
were the signature of tiie master himself. 

When the master has shipped goods on his own account, as 

r 

(o) Sur VOrdmnante, i. 618. (^) Chartet'part, art* 3. 
(jg) ConnoiMe. ifft. 7. 
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he cannot give himself a bill of ladlnj^ he should take one 
signed by the clerk and pilot. •' • 

"' ir. The Marine Ordinancc(r) requires the bill of lading to 
contain the quality t quaiUittf and mark of the merchandise^ the 
name of the shipper and of the consignee, the places of depar^ 
ture and discharge, the name of the master and of the ship, tcith 
the price of the freight* 

Quality should be understood of the generic and exterior 
quality, for instance so many bales of cloth» so many cases of 
indigo ; but it is not necessary to say the indigo is dry and 
well-conditioned, nor that the cloth is of such a particular sort; 
and even if this were mentioned, the master would perform 
his contract by producing tlie specified number of cases of 
indigo or Ijalcs of cloth marked with the freighter's mark ; the 
merchant is not permitted to prove the cloth or indigo differ- 
ent in quality from what is stated in the bill of lading, because 
tlie master is under no obligation to know that circumstance. 

Quantity denotes so many cases, so>many bales, &c. Some- 
times the weight of the cases or bales is added ; but . if the 
master have not verified the weight, he subjoins to the signa- 
ture of the bill of lading, the words without approving, or as 
said tohe f and the freighter cannot oppose this restriction, 
nor exact a pure and simple signature, unless he offers to veri- 
fy the weight at his own charge in the master's prescnce.(9) 
Observe however, that, if the master be not obliged to render 
tlie precise weight mentioned in the bill of lading, he is at 
least obliged to produce the packages and chests full and well- 
conditioned, under pain of being answerable for the damage^ 
of the merchant. 

Hie mark of the goods should be specified as a mean of 
ascertaining whether the bales or cases, delivered at the port 
of discharge, are tlie same which had been shipped and tliat 
others have not been substituted. 

(r) Jh9 rennoif • art. 2. 
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r Tkn wmmt of Iftc nfttppcr* Hiat ia» of tbe merchant who shqn 

, ped theiD» mnd of the eonsigmtit that n, of .the person to whom 

. thej are sent at the place of their destination, are required ; 

but if there should be some error in these names, it is of no 

consequence, provided the persons are otherwise plainlj 

designated. ^ . . 

AMien there is an instrument of charter-party, it is useless 
to mention the price of the freight in the bill of lading; and 
this price, if found in neither of the papers, is to be governed 
by the rules laid down in the preceding article of this section. 

Bj the C)rdinance(s) bills of lading should consist of three 
parts, one of which remains with the shipper, another is sent 
to the consignee of the goods and a third is retained in the 
hands of the clerk or master. 

We shall hereafter consider how fiur a bill of lading is evt- 
dence.(10) 

SECTION n. 

Cfthe obligatiottt which the letter contraete hf tfte cotttract of 
charter-fmrty^ and of the aetione thence arising, 

1 18. The chief obligation incurred by the letter to hire, and 
one which grows out of the nature of his contract, is that he 
enable the hirer to use the thing hired for the purpose intended 
bj the parties : as we have seen in considering the contract 
of hiring.(ty^ 

According to this principle the owner of a ship let to hire 
promises the freighter the use of the sliip to convey his goods 
to the place of their destination; which is the purpose for 
which the ship is hired. 

19. The master of the ship being authorized by the owners 
to make contracts relative to the ship, he is usually the letter 
to hire who contracts this obligation. 

(i>) J)e9 cofthojf. art. 3. 

(r) Du Contrat de /oimjv, part ii, ch. 1. 
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14 ORAITBE-PAITY. 

There is a difference between the case in which the whole 
ship 18 hired bj one person, and that in which she has been let 
by the ton or quintal. We shall treat of this difference in one 
article ; in another explain the several heads of the obligation 
contracted bj the master in whatever form the ship is hired ; 
and in a third describe the action de eonducto against the mas- 
ter and the action exerciioria which may be had against his 
principals* 

ARTICLE I. 

On the different MigaHons eontraeUd by Ae letter to hire of a 
ship in the case when the whole ship i$ hired by one person 
and in that when she has been let by the quintal or tofu 

20. When the whole ship has been chartered bj one person, 
the master is bound to afford him the use of the ship entire and 
exclusive of all other persons during the continuance of the 
TOjage. If the goods of such freighter do not complete tlie 
lading, which the ship is able to carry, the master cannot grant 
another person the room left without the consent of the 
freighter: according to the decision of the Marine Ordi- 
nance.(tt) Tlie charterer is entitled to the full enjoyment of 
the ship he has hired ; and is not obliged to have her carry 
more than he thinks fit ; and the master has no right to 
complain, provided he receives merchandise enoueli to secure 
the freight. 

21. Even if the freighter, after making his contract, gives 
the master permission to fill up the ship with tlie goods of a 
stranger, it is only upon condition the master account to him 
for the freight ; for as the charterer hired the whole ship, all 
her profits belong to him, and of course the freight she may 
earn by conveying any other person's merchandise. 

The Ordinance is of this import where it says :(v) if u person, 

(») JDu/ret, trt. 2. (r) Ibidem, 
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lekohmkbtd Ae wkoU Mf, i9 wd give her m JM eargOf Iks 
wuuUf cawiof tampUU her Im^Hwg wiA Uher gooiM, wWumt 
the emueut of Ae thmierer, war witiunii meeawKiing to him for 

Atjftightm 

The condnding wordi» wUhomi meeomtHng to him for the 
frtighi, relate to the case in which the (reig|hter has granted the 
mastef leave to take on board other goods to complete the lad- 
ing; if the freighter withhold his pemis8ion« the master has no 
right to ship the goods of another person; and if he should 
ship them, the freighter maj compel him to discharge them 
on shore. Besides, the master, in shipping the goods of other 
merchants without the charterer's knowledge, exposes himself 
to an action for damages* in case anj snch improper shipment 
should injure the sale of the charterer's merchandise. 

22. The master is not onl j forbidden to take in gbods be- 
longing to strangers, but even to lade any on his own account, 
without the charterer's consent. 

Wlien the charterer has permitted the master to lade goods 
on his own account, without expressly requiring freight, is 
freight due ? Valin maintains that it is not, although he con- 
cedes that the freight of goods should be accounted for, which 
the master has been allowed to take on thirds without an ex- 
press agreement as to the freight ; but as the same reasons 
appear applicable to both cases alike, I do not think Valin's 
opinion ought to be followed ; and I am assured it is not con* 
formable to the usage of merchants. 

23. If the goods of the charterer complete the ship's lading 
it is still less allowable for the master to overload her, with 
his own or anj other merchandise ; and if he do, he ought to 
be rigorously held to answer for the damage suffered by the 
charterer. 

24. A person who has freighted the whole ship, being enti* 
tied to the full enjoyment of her and her profits* of course the 
master must account to him even for the trunks of passengers; 
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but the master need not ask permission to receive tliem ; tlie 
consent of the freighter is- presumed, because it is for his in- 
terest to havo passengers on board the ship to defend her in 
case of necessity, 

£5. It is otherwise when the ship has not been let entire, 
but by the quintal or ton. Here it suffices for the master to 
receive the goods which he has engaged to receive, or to Ihmish 
such accommodation for the freighter's goods as he has engaged 
to furnish. In both cases he may dispose of the surplus of the 
ship as he pleases. 

ARTICLE II. 

Of the particular obligations contracted by the letter of a 
Mp to hirCp in whatever form sfie tvas hired. 

26. In whatever manner tlie contract is made, whetlier tliQ 
ship be let in whole or in part, by tlie quintal* or ton, the gene- 
ral obligation of the master to give the freighters full enjoy- 
ment of the ship for the purpose of conveying their mer- 
chandise, comprehends seven heads of obligation growing out 
of the nature of the contract, beside those arising from partic- 
ular clauses. 

. 2r. 1 1. The master, who has let a vessel to hire in whole or 
in part, engages to oppose no hindrance to the lading of the 
freighter's merchandise. 

Not; only is he bound to oppose no liindrance on his own 
part, but he must defend the freighter from any obstruction 
thrown in the way of lading or conveying the goods by the 
owners of the ship, or by those, who, pretending to be such, 
deny the master's right ^^^ let her to hire. The general princi- 
ples of the contract of L«dng to hire govern this particular 
obligatjon.(tr) 

28. I IL When the goods of a freighter are put on board the 



(•-') 



Traits tie ioua^e, part, ii, c. i, i. 3. 
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Mpt ihe matter oag^t to take them under his care, and chargo 
himself with their keeping, bj an instrnment, of which we have 
already spoken, called a bill of lading. 

29. III. As the master has engaged to transport the goods 
to the place of their destination, he is bound to set sail at the 
time agreed on bj the contract The jndges, however, easilj 
grant him a moderate delaj, if anj goods remain to be pat on 
board at the expiration of the stated time.(a?) When the time 
of sailing is not fixed bj the contract, it should be left to the 
judge to decide according to the usage of commerce. 

SO. IV. The master is guarantee against anj defects of his 
vessel, which, when she has put to sea, would render her in- 
capable of conveying the goods to the place of their destination ; 
and if any of these defects prevent or considerably retard the 
conveyance, he is responsible for the damages and interest of 
the freighter. 

Such is the direction of the ordinance,(y) which says that if 
ihe merchant can prove that the vessel, at the time of sailing, 
was incapable of performing the voyage, the master shall lose 
his freight, and ansicer for the damages and interest of the 
merchant. 

He is held, even if he should allege that he was ignorant of 
the defect ; for his situation required of him to know and inform 
himself of such a circumstance. All this is conformable to the 
general principles established in the contract of letting to 
hire(z), respecting the warranty of those defects in the thing 
hired, which prevent its being used. 

This obligation of warranty likewise exists, when the ship 
departs witliout being visited ; for although carpenters and 
calkers in every port are commissioned to visit ships about to 
sail on a voyage, we have been assured tliat these surveys are 
often neglected on the sea-coast, and that a great number of 
ships go to sea without an examination. 

(x) Valin, Commentaire, eharte'part. art. 4. 

(y) DufrtU art. 12. (x) Traits de IwagtrV^^ ii» C. 1,V 4. 

S 
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Valin pretcnfl3(a) that» even if tlie ship had been visited 
before her departure* and reported free of anj external defect, 
this warranty would remain, if tlie freighter could prove the 
ship to have had a latent and interior defect before she set sail, 
which rendered her incapable of performing the voyage, and 
which had not been discovered on the visit where only the ex- 
terior parts of the vessel were surveyed, I agree witli Valin, 
that ir this defect was or could be known by the master, such 
warranty should have eflfect in all its extent ; and the master 
should be responsible for the damages and interest of the 
frei«(h:er ; but if it was impossible to know the defect, the 
freighter cannot claim damages, but only a discharge from tlie 
payment of freight, conformably to the principles established in 
my tn^atise on tlic contract of letting to hire.( 1 1) 

SU v. The master is bound, both before tlie ship sails and 
on the voyage, to use reasonable care for the preservation of 
the goods on board.(12) 

He is responsible even for a slight negligence, according to 
the nature of the contract of letting to hire. 

He should be careful to have on board his charter-party and 
other documents concerning his cargo ; which is expressly en- 
joined by the Ordinance.(6) 

If ill time of war the ship should be condemned as pri:r.e, on 
account of his failure to present the shipping-papers, it is un* 
questionable that he must answer for the damage and interest 
of the freighter ; and in general he is liable for any other dam- 
age, which the freighter may have suffered in consequence of 
such a failure.(13) 

32* Although the master is bound to preserve the goods of 
freighters laden in the ship, still, as necessity puts an end to 
every obligation, and is subject to no law, if it becomes neces- 
sary to lighten the ship for her safety, as when she is labouring 
in a storm, or is chased by a pirate or corsair, tlie master, hav- 

(a) Cvp. i, 654. (6) Chartc-part. arU 10. 
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ipg taken adrice of the diip's eomptnj and of all interetted 
persons in the ship* maj throw oreiboard such goods as he 
judges adviseable, with the condition that thev, to whom the 
goods belong, receive an indemnitj bj contribution of all those 
interestecl in the presenration of the fessel. 
This subject we shall treat of in the second part 

33. For the same reason of necessity the Ordinance(c) per- 
mits the master to sell the freighter's goods in the course of 
the Toyage for the purchase of provisionsy the repair of the ship 
or any other cause of pressing necessity, so iar as that neces- 
sity extends. 

Observe, first, that the master, in order to this, ought to 
take advice of the pilots and mates, who will attest the necessi- 
ty of the borrowing or sale and the nature of its employment. 
Secondly, he should only make sale of the freighter's goods in 
the very last resort ; and should rather borrow money on the 
ship if in his power ; if not he should take the owner's goods, 
if he have any on board, in preference to those of a freighter ; 
it being reasonable to apply the goods of an owner to what is 
more immediately his own affair. Thirdly, when the master 
has been constrained to make use of the goods of freighters, 
he should pay for them at the rate the rest sold for at the place 
of delivery, 

34. These principles apply to the case in which the ship 
arrives safe in port But suppose, after the master has sold 
goods of a freighter to supply the pressing necessities of the 
vessel, this vessel should be lost on the voyage with her whole 
cargo, or taken by the enemy ; is the master bound to pay the 
freighter the price of his merchandise ? 

The ancient maritime laws decide in the affirmative. The 
Ordinance of Wisbuy((f) says, that in case of necessity the 
master may sell a part of the cargo to raise money, if it is re- 
quired by the situation of the ship, and should the vessel after* 

(0 Capitaine, art. 19,-and Fret^ trt. 14. (<f) Art. 68. 
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wards he lost, the master shall nevertheless pay Uie nurchant 
for his goods. Valin(e) considers this decision just, and thinks 
it ouglit to be follo\ved.(t4) Experienced persons, however, 
Vr'hom I have consulted on the subject of my treatise, have de- 
clared that the owners of goods, sold for the, necessities of the 
ship, can demand nothing for them if the ship perish. Appa- 
rently they found their opinion on the principle that, in the case 
of jettison, he whose goods have been thrown overboard for the 
common security ought not to claim an indemnity of those in- 
terested in the preservation of the ship, when she perishes on 
the voyage and of course eventually gains nothing by the jetti- 
son. I cannot easily coincide with this opinion ; and I think 
the docti'ine of Valin, and of the Ordinance of Wisbuy, more 
consonant with juridical principles. 

There seems to me to be a wide difference between this case 
and that of jettison. In jettison the parties interested in the 
preseiTation of the ship have not received tlic price of the goods 
thrown into the sea ; thiey are obliged to indemnify him, whose 
property was sacrificed, only by the maxim of equity nemo 
debet alterius jactura locupletari $ and their obligation, having 
no otlier foundation, ceases when the event shews the jettison 
not to have been profitable. In the other case it is different ; 
the obligation of the master towards tlic owner of goods sold for 
tlie pressing need of tlic ship, lias another foundation ; the mas- 
ter has received tlie price of the goods ; now the price of a thing 
belongs to him to wliora the tilings belongs ; therefore in this 
case tlie price belongs to the owner of the goods and to him it 
should be restored. It is a species of forced loan, which the 
owner of the goods sold has made to tlic master, for the wants 
of the ship, and a loan of money belonging to him because 
raised by the sale of his nicrcliandise. From this loan arises 
an obligation, w hich the master contracts, to repay the sum bor- 
rowed ; and although it happens in the end that the loan Mas 

(jt) Com, i, 655, 6C6. 



•BLMATIOXt or TM« LCTTBl* St 

•f no pemaiieiit benefit to him. it does not follow Hiat he shall 
be released from his obligstioni(15) 

Has the owner of goods sold, an action against the owners 
of the ship to recover the price of hn merchandise ? I think 
he has an action. The owners cannot* in defence, all^^e that 
article of the Ordinance, which says that owners are responsi- 
ble for the acts of the master, bat that thej maj be discharged 
of their responsibilitj bj abandoning the ship and freight. 
This rule applies onlj to those obligations of the master, for 
the relief of which he cannot call on his owner to indemnifj 
him ; for example, when the master has caused some injury to 
the goods of freighters by his o\ni fault ; this is an act of the 
master for which the owners are responsible, bat only in the 
Talue of the freight ; and therefore a total loss of the ship and 
freiglit puts an end to their responsibility ; but this loss does 
not destroy the contract of mandate between them and the 
master nor any of the consequent obligations. According to 
the principles of the contract of mandate, the bad success of 
an afi*air, which constitutes its subject, unless proceeding from 
the misconduct of the mandatary, does not excuse the manda« 
tor from indemnifying the mandatary's expenses, nor relieye 
him of a single obligation contracted in execution of the man- 
date.(/) Of course the loss of the ship cannot excuse her 
owners from relieving the master against his obligation to re- 
imburse the owners of the goods sold ; this being an obligation, 
which the master was bound to contract for the pressing want! 
of the ship, and consequently ex causa mandaiu Therefore the 
owners of goods sold, exercising the rights of the master, may, 
eeleritate conjungendamm actionum, demand this price of the 
owners of the vessel. 

The master, it should be noticed, contracts two species of 
obligations with the owner of goods sold for the use of the 
sliip, one to repay him their price, another to give him an in* 

(/*) T)i^^9t. I 56, t. 4 manttnt. / Cad* /. 4 tl tit* 
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demnitj for the gain he has lost bj their not being carried to 
the place of their destination. It is eyident that, when the 
ship perishes on her passage, the second of these obligations 
ceases ; because the merchant, so far from having been depriv- 
ed of gain by the premature sale of his goods, has thereby saved 
their price i but the first of these obligations remains in full 
force ; it is enough that the master has touched the price of 
the goods in order to make its restoration indispensable. 1' 

35. VI. The master, on reaching the place of destination 
of the goods, must discharge and deliver them to the corres- 
pondent of tlie freighter to whom they are addressed* 

He sliould deliver up every thing comprised in the bill of 
lading, by which he has taken charge of the cargo; if any thing 
appeal's wanting, he is responsible for it, unless he can show that 
some accident of superior force has caused its disappearance. 
If he cannot prove any such accident, he must answer to the 
freighter in id quanti ipsiiu interest* And as this id quanti 
ipsius interest embraces noii solum quantum ahest, sed quantum 
luerari potuit f{g) the master, in consequence of his failure to 
produce the goods, is held for the profit they might have made 
as well as for their original cost *, and he must pay the freighter 
at the rate for which he miglit have sold them, that is, at the 
rate such erods are worth in the port of discharge and de- 
livery. 

36. The master may deduct from this estimate the price of, 
the freight, which the shipper would have owed for the goods, 
together with the duties and intermediate expenses to which 

* tlie goods have been subject ; for if the goods had remained on 
board the ship, the freighter would have profited from their 
sale only with this deduction ; and therefore his damages ought 
to be calculated with this deduction. 

3r. If the correspondent of the freighter, to whom the goods 
are addressed, pretends that the goods delivered are not the 

(s) m^eiU h 13, rau rem, hob. 
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sime mentioned in the till of ladinf^ or that anj thing is de- 
ficient ; and if the master* on the contraiy* maintaina that he 
has dcIiTered ererj thing as contained in the Inll of lading of 
which he is the bearer ; and if there is in fact a difference be- 
tween the bills of lading; which of them is to be considered 
decisive evidence f For instance* if the bill of lading with the 
correspondent purports tliat the master has taken charge of 
thirty two cases, and that in the hands of the master speak» 
of only thirty cases ; will it be sufficient if the master produce 
thirty cases ? The Marine Ordinance(/t) makes a judicious dis* 
tinction in this case. If the merchant frelgliter or his agent 
penned the bill of lading, then the lull of lading borne by the 
master in the hand-writing of the merchant or his agent is to 
be tlie master's guide ; he is not obliged to produce any thing 
more tlian the bill of lading comprehends ; and he may allege 
that he signed the other bill of lading incautiously and by sur- 
prise, trusting to the bill of lading which remained in his 
hands. But if the master himself wrote and filled up the bill 
of lading addressed to the consignee, this one b to be followed, 
and the master cannot complain of it ; since it is his own 
hand-writing, he must produce its contents ; and if that, which 
he holds, contains less, there must be presumed to have been 
some omission. 

38. The master is bound, not only to produce all the goods 
entrusted to him by the bill of lading, but to produce tliem in 
the same condition that they were received on board, unless 
they should have been injured by a superior force* But if the 
goods were injured by the negligence of the master or of his 
agent, which is presumed when they are out of order, he must 
indemnify the freighter for at least their value ; the consignee 
may even refuse to take them, and may leave them on the 
hands of the master, who would then be required to answer to 
the freighter in the same way as if he had failed to deliver the 
goods at all through his own fault. 

(A) Jhi eonnoif, art. 6. 
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If the consignee of the goods accept them without complain- 
ing of their condition^ no claim can aHerwards be made for 
damages. 

S9. When a dispute on the condition of goods, which the 
consignee maintains were injured bj the master^s fault, cannot 
be promptly decided, the master maj demand a proyisional 
payment of the freight, giving security or not, according to the 
seeming reasonableness or unreasonableness of the dispute. 
And the master must not fail to enter a protest in this case, 
so as to render the consignee liable for the charge of stoppage 
and delay, and generally for all his losses, provided the dispute 
was witliout good foundation. 

40. If tlie consignee refuse to receive the goods for some 
reason which does not concern the master, for instance, because 
he does not approve their being sent to him ; in such a case, 
after tlie master has cited him to show cause for his refusal, 
whether he give this cause or some other equally indiffei-cnt 
to the master, or whether he give none and make default, 
the master will obtain a sentence permitting him to sell 
so much of the property as will discharge the freight 
and to deposit the surplus in some magazine at the risk of 
its owner. 

41. YIL When a storm or any other accident has compel- 
led the master, for the common safety, to throw the whole or a 
part of a freighter's goods into the sea, the master is obliged 
actione tx conducto to recompense the freighter by means 
of a contribution, which the master must call on all concern- 
ed to make.(i) This obligation will be considered in the 
second part 

42. VIII. Besides these principal obligations growing out 
of the nature of the contract, the master enters into others de- 
pendent on particular clauses ; when, for instance, he declares 
in the contract that his ship is of greater burtiien that she really 

(i) Digt9t, /. % ad leg. Rhtd. 
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b, he is responsible for the damage to the freighter arisiitf^ 
from want of room ;(J) on the same principle that» when hy 
the lease of a farm the lessor has overrated the qnantitj of 
land, he must answer to the lessee for the defictencj in extent. 
In order that the master's declaration as to the burthen of 
his ship should be considered false, and that he should conse* 
quentlj be held for the damages of tlie freighter, the Tessel 
must fall short considerably of the capacity represented. The 
Ordinance(A'') decides that it should exceed tlie fortieth part ; 
thus if the master declared the ship's burthen one hundred and 
twenty tons, unless the ship is of one hundred and sixteen 
tons or less, he cannot be called u|)on for damages. 

43. In estimating the damages resulting from a deficiency 
of the tonnage, tlicre should not be merely a retrenchment of 
freight in proportion to that deficiency, but the loss of the 
freighter in having been unable to convey to market the pro- 
posed quantity of goods ought likewise to be taken into con- 
sideration. 

44. In the contrary case, when the master has represented 
his vessel to be of less than her actual burthen, if the freiffht 
was a certain sum for the whole vessel, there is no reason for 
claiming an increase of freight on account of the surplus ca- 
pacity ; because the vessel was let entire without any modifi- 
cation of the price stated in tlie contract But if freight was 
promised by the ton, the shipper ought to pay for so many tons 
as his merchandise really occupied.(/) 

ARTICLE III. 

Of the action ex conducto against the nutsier who Uts a ship to 
hire and the action exercitoria against his employers. 

45. From the obligations, which the letter contracts by the 
contract of letting to hire, and which we have detailed in the 

O") Ordin. Du/ret. arU 4. (k) Du/het. art. 5. 
(0 Pothicr, Du con, de vente, n. 254, 255. 

4 
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preceding article, arises tlie action de eonducto $ a persouaf 
action, which the freighter, ivho hires the ship, maj have 
against the master, who lets her to hire, in order to compel 
the master to fulfil his engagements or else answer in damages 
for their non -performance. 

46. Besides the action e.r eonducto, the freighter maj have^ 
against those who appointed the master, the action exercitoria 
for the same end witli that ex eonducto. It matters not wheth* 
er those who gave tlic master command of the ship are the 
owners of tlie ship or only her primary hirers, who have a right 
to collect profits from her by means of underletting. Exerci" 
torevi enm dicimns, ad qnevi obventiones et reditus omnes per* 
venUtnt, sive is dominus navis sit,sive a domino naveni per 
uvemonem conduxit vel ad tempns vel in perpetuum.{m) 

4r. This action exercitoria, which the freighter has against 
the master's employer, is an extension of the action ex eonducto 
against the master himself. It is founded on the general princi- 
ples laid down in my treatise on obligations ;(n) which are, that 
principals in appointing a master to the command of their ship, 
are considered as having consented beforehand to the contract:} 
he should make for the employment of the ship, and as having 
acceded beforehand to all the obligations stipulated in tliose 
contracts. 

48. Unquestionably the master binds his employers by let- 
ting tlie sliip to hire in whole or in part without their knowl- 
edge, provided tliey are absent, and in this case the freighters 
may bring the action exercitona against his employers. Is it 
the same with engagements entered into by tlie master while 
they are on the spot? Can he then bind tliem without their 
knowledge and advice ? For the affirmative . it may be said 
that the law de exercitoria actione declares,(o) in general 
terms, those, who have employed the master, answerable for 

(m) Di^ett /. i, t. 15, de exercitoria actione. 
(n) Det ObKffotiono, n. 447, 456. 
(o) DigetU 14. 1. 8 & 9. & 14. 1. 7. 
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all hi* acts, omnia faeU magUtri dehtt pnatare jmI evNt frm- 
potuit, without dUtiBgnbhing whether the muter coDtracta at 
. or away rrom their place or rewJence ; that those, who eon- 
tntct with the nuster, being necewarilj ignnwat of bit emploj* 
era and of their retideace, would be deceived if tlie maater 
could not bind the ship nor her owners without consnlUng 
them; and that althongh the Marine Onlinance(f} sajB,that 
the nuattr miut foUow the directiota of hit ownrrt when th» 
vtistl is frti^ed in the jAaet of thtir rtiidente, it does not 
mean that the master cannot bind the owoer in snch a case, 
but only that he is respoouble to (hem in damages for hanng 
neglected to take their advice. 

It may be said on tlic contrary for the negative, that the 
masim oatnia facta magistri debet pneUare q«i eum prxponit 
is to be understood only of acts relative to business, of which 
the owner of tlie ^ip has entrusted him with the management | 
that the owner is not considered s» giving him the direction 
of affairs which he can attend to himself; and tlicrefore the 
owners are thought to have given him the power of letting the 
ship to hire only in their absence, and not when the place 
where the contract is executed is the place of their residence t 
because the owners in this case can make the contract in their 
own persons. The rule of the Ordinance would be nugatory, 
if it were in the power of the master to Innd his owners in des- 
jute of this pn^ibiting article. They who have contracted 
with him ouglit to blame themseWei tor not applying to the 
owners, whom it is easy to find when they reside on the spot 
Such are the sentiments of Valin. 

If the master let the ship in the dwelling-place of the own- 
era without their knowledge, the contract, it is true, does not 
bind the owners i but it is not the less valid, as between the 
master and the hirers, and it makes the master liable for their 
loss if he do not perform his engagement ;^ as in all other con- 

(p) CI'ariti-p^TI. trU a. 
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tracts of letting to hire the contract is valid althong^i the letter 
has let a thing which did not belong to him and which he had 
liorighttolct.(16) 

49. "When it is not the master of the ship, but some agent, 
he has substituted %vithout the knowledge of the owners to do 
business for him» who has let the ship to hire in whole or in 
part, does this contract bind the owners of the ship, who had 
given the master no power to appoint a substitute to act in his 
stead ? The reason for the negative is drawn from the general 
rule that an attorney cannot substitute anj one to do the busi- 
ness which he has undertaken, unless permission so to do is 
expressly granted bj the power of attorney; otheni'ise he, 
who appointed the attorney, is not accountable for the doings of 
the attorney's substitute. Nevertheless the law dt exercitoria 
actione decides against this general rule for the benefit of navi- 
gation. It declares that they, who have contracted with the 
substitute of the master, may bring the action exercitoria 
against the owners of the ship, even if the owners have not 
expressly consented to this substitute, nay if the owners 
have expressly foridden the master to appoint a substi- 
Uie.{q) (17) 

50. Wlien the master of the ship is appointed by several, 
each of tlie principals is liable severally for the whole debt by 
the action ea*erci<orta.(r) (18) This several obligation rests 
likewise on another foundation among us, to wit, the Ordinance 
of l6rd, which renders partners in trade severally liable for 
the debts of the company. 

51. There is a remarkable peculiarity relative to ship-own- 

(jqy The law says: Magiatrwn aceipimut non t^lum quern exereitor 
prdpQtuitp 9f.d et evm quern magittert el twe Julianut in ignorante vutgif 
tro reipondit : and then subjoms : Quid tamen ei iic magiurum pr4ep9» 
9Uity ne alium ei liceret pr^pmere t an adftuc Juliani tententiam admttamut 
videndum e*t : fngt et nominatim pr^hibuiite ne TiHo magitiroutarit s ili» 
cendum tamen ett ed U9que pr9ducendam utilitatem navigantium, Digett^ 
de exert* actione* 

(r) Digttt, de exert* actiene. 
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en. All other principals are held indefinitelj for the cbligpi* 
tions which their agent has contracted relative to the concerns 
of his commission ; whereas ship-owners are held bj the con- 
tract of the master only to the amount of their interest in the 
ship. Such is the rule of the Marine Ordinance, which sajs : 
Hie owners of diips are responsible for the acts of the master, 
hut they can be discharged from their responsibility by aban- 
doning the ship andfreight{s) 

52. It remains for us to remark that» according to the Ordi- 
nance,(f) freighters have the benefit of a privilege on the ship» 
tackle and furniture, for all the money due them on account of 
the letting to hire, whether the contract was made by the owners 
or by the master they appointed. But their privilege is after 
other privileges. The claims of seamen for wages are prefer- 
red ; so likewise are the claims of tliose, who have furnished 
money to equip the vessel, or for her necessities during the 
voyage.(tt) 

SECTION IIL 

Of the rights of the freighter with regard to the Aip he 
has hired, and of his obligations* 

ARTICLE I.. 
Of the right% of the freighter. 

5$, According to the principles of the contract of letting 
to hire, the hirer, as between him and the letter, has a right to 
enjoy the thing hired and to employ it in the uses for which it 
was hired. 

We have already noticed that according to this principle, a 
freighter, who has hired a whole ship, ought to have the enjoy- 
ment of her during the time for which she was chartered ; that 

(«) Det proprtetairet, art. 2. (f) Chartet-parU art. 11. 
(») Di le taitic det vaittcevx, art. 16. 
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of coane the master cannot receive anj goods on board to fill 
up the ship without the freighter's consent; and that the mas- 
ter must accoui)lt to the freighter for the freight of these goods 
or of passengers. 

There is however this peculiarity with regard to the rights 
of freighters, namely, that they are forbidden to underlet 
the ship for a higher price than tliat for which she was hir- 
ed, although hirers of other things may underlet them at an 
advanced price. 

Such is the disposition of the Marine Ordinance, where it 
18 said : We forbid all brokers and others to underlet skips at 
a higher ftriee than is stipulated in the first contract, under 
pain of a hundred Uvresfine and of greater punishment if there 
he occasion.{v) 

What tiie Ordinance says of all brokers, should beunder- 
fttood of brokers who have freighted a ship, as agents for some 
merchant, and have underlet her in the name of the same 
merchant; for brokers are forbidden to take ships on their 
oivn account.(ir) 

The Ordinance adds, and others; that is to say, generally all 
other freigliters. 

This prohibition comprehends all freighters, whether the 
ship was freighted in whole or in part ; for the Ordinance 
makes no distinction* 

The object of Uus regulation was to prevent monopolies, 
which persons might make by getting possession of all the 
ships and then exacting a great price from merchants who were 
anxious to have their goods conveyed to market 

54. The Ordinance says, underlet at a higher price $ it is 
tlicrefore lawful to underlet, provided it is not done at an 
advanced price* The charterer of a whole ship is likewise 
permitted to underlet a part of the ship to complete the 
lading ;(x) for in such a case there is no. suspicion of fraud. 

(v) Dufret, art. 27. (w) Det interprctei, art. 13. 
(jv) JhxfrtU art. 28. 
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55. According to tlie firinciples of the contract of letttns 
to hire» it is onlj as between the hirer and the letter and his 
heirs, that the hirer has a right to ei^joy the thing hired ; he 
who has acquired the thing bj special title u not obliged to 
ratify the contract of letting to hire, unless he has engaged 
to do 80 in making his purcha8e.(y) 

Hence if, after the execution of an instrument of charter* 
j>artj, the owner sell his ship without requiring of the bujer 
to ratify the previous affreiglitment, the buyer is under no obli- 
gation to ratify it, and may prevent the freighter from lading 
his goods on board the ship. But the freighter in this case has 
an action for damages and interests against the owner with 
whom he contracted. 

What if the freigliter has already put his goods on board ? 
In strictness of law it should appear that tlie purchaser might 
compel the freighter to unload ; as the purchaser of a house 
may, unless it is otherwise agreed in tlie sale, turn out the 
tenant ; still I tliink in this case tlie public interest of com* 
merce should oblige the purchaser to ratify the affreightment^ 
especially if he gave no notice of the transfer until the ship 
was on the eve of setting sail. 

ARTICLE II. 

Of the Migatiom of the freighter. 

56. The chief obligation, which the freighter contracts by 
the contract of charter-party, is to pay the freight 

If he put on board a greater quantity of goods than the char- 
ter-party imported, he ought to pay an increase of freight ia 
proportion. 

57. Freight comprehiends not only the principal sum agreed 
upon for freight, but also the perquisites of the master, such 
as wine, hose and hat-money. Clairat(19) informs us(«) what 

(y) Potbier Traits de Lnta^e^ n. S88. 
(s) J)e9 Contrati Maritimetf t. 5, n* 18. 
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"Was meant in his time bj the master's hose or wine-money. He 
sajs, it U a prtsent whidi the merchant freighter makes the 
master, over and above the freight, which present he apprO" 
priates to his own use without imparting any of it to the otm- 
ers or the ship'*s company: it is usually as much as the freight 
of a ton* The custom has changed since the time of Clairat : 
for this present is no longer made, unless stipulated by the 
contract of charter-party ; and I have been assured that, ac- 
cording to the present usage, the master must account with 
the outliers for this perquisite as much as for. freight, unless the 
owners have relinquished it to him by express agreement. 

Sometimes the freighter promises this sum under condition 
thai he is satisfied ; and the condition is thought to be accom- 
plished, when the freighter cannot prove any just cause of dis- 
8atisfaction.(a) 

58. Freight is due when the goods, for whose transport tlie 
ship was hired, have reached the port of discliai^ and have 
been landed ; and of this case we shall treat in the first para- 
graph. When the goods have not reached the place of their- 
destination, sometimes no freight is due, sometimes freight is 
due in part or in whole, as if they had arrived : these cases will 
be considered in the three subsequent paragraphs. A fifth par- 
;&graph will consider the case in which the arrival of the goods 
was only retarded. In a sixth we shall see when the freight 
may be demanded, and in what ways the letter to hire may 
obtain payment Finally, a seventh will embrace some addi- 
tional obligations of the freigliter. 

59. I. AVhen the goods of the freighter have arrived at tlie 
port of discharge, the whole freight is due, how much soever 
they may be damaged by accident of superior force, and even 
if they arc not worth the freight ; tlie freighter cannot abandon 
them for the freight(fr) 

(«) IHgfU L 75, de lejat. 10. 

(6) 0rd9nnanee de la Marine^ DufreU art. 25. 
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Tkbnl^vliilcvcrBy^benidtr itljyafiii^90) ii Toy 
jut and cMdwaaUe te tke priMi|ilc* «r Ike cMtnct oTlettii^ 
to liire. It is nffidoit, a cmn ling te thne priBdplcs. to make 
the vfaole hire doe to Ike letter, that he has fall j performed 
the oUisatioii, which he coatracted, to gjm to the hirer the 
cBjojment of the thing let to hire : aow the master haTiDg 
transported the goods to their place of destination, it maj be 
trolj said that he has entirdj Inlfiiled his obl^pitioa, and that 
he.had enabled the fretghtcr to enjoj the siiip in the waj in- 
tended, since this transport was the onlj ose of tiie ship for 
which thej contracted. If tiie goods are foniid greatly dam- 
ped and of BO Talne, thb is an afiir which does not con- 
cern the master, becanse it b bj OMans of an accident, agunst 
which he does not warrant, thot thej are rednced to this 
condition. 

The force of Talin's objectioa conssts in sajin^ tiiat it is 
the same thing to the merchant whether the goods are so mnch 
damaged as to be useless, or absolntelj lost; and as we shoald 
not demand freight if tiie goods were lost, bj paritj of reason- 
ing we shoald not demand it when thej are damaged, and the 
merchant offers to abandon them for the fineigHt* The answer 
is, that it is on the side of the master, to whom the freight is 
doe, that we oo^t to consider whether it amoonts to tiie same 
thing to have the goods lost and fail to reach the port of deliv- 
eij^ as it is for them to be Terj mnch damaged. Now it evi- 
dently is not the same thing to the master: for when the goods 
are lost on the passage, not having been able to transport them 
to the place of their destination, he has not fnlGlled the otiject 
of his contract, muiiere vehendi functus non estf and it is for 
tliis reason tliat the freight is not doe to him ; but when he has 
transported them, whatever damage thej maj have suffered, he 
has fulfilled the object of his contract, muuert tdiendi fanctui 
est, and bj consequence is entitled to frei^t 

60. Nor is this contrary to the next article in the Ordinance, 

5 
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as Valin imagines. If goods put into casks, sajs that artl- 
cle,(c) as triRf, oil, honey and other Itquors, teak out so mudi 
that the casks are empty or almost empty, the merchant freight 
ter may abandon them for the freight* This species of goods, 
for the conveyance of which the ship was hired, is principally 
contained in casks, which are nothing but an envelope and ac- 
cessory to the goods tliemselves ; and when the casks aro 
empty, the goods have ceased to exist; and if they have ceas- 
ed to exist, it cannot be said tliat the master has conveyed 
them to the place of tlieir destination. In this case, therefore, 
the master has not fulfilled his obligation, and the freighter 
ought to be discliai^ed from the freight of empty or almost 
empty hogslieads, on abandoning . the hogslieads with then: 
remaining contents. On the contrary, in the kind of goods 
mentioned in the preceding article, the goods, to whatever ex- 
tent injured, still exist, and the master has entirely fulfilled his 
engagement by conveying them to tlie place of their destina- 
tion. Hence he is entitled to freight ' 

If among a parcel of goods, for tlie freight of wliich a certaiil 
sum was promised, some casks are found empty, and others 
not, is it enough for the freighter to abandon the empty casks 
in order to be discharged from tlie freight on them, or must he 
abandon the whole parcel of merchandise ? Having caused 
inquiry to be made in a port, on the sea-shore, relative to this 
question, I received for answer, that the old admiralty laws 
required the abandonment of the whole parcel ; but that the 
law was noiv changed, and it sufficed to abandon the empty 
casks in order to be discharged from the freight on those casks ; 
and this last doctrine -seems to be the most conformable to 
juridical principles. Although a certain sum was agreed on 
as the freight of tlie whole parcel, still this sum is divisible and 
may be apportioned among all the casks which compose tlie 
parcel. Each cask therefore owes its part of the freight, and, 

(r) Ordonnance tie la •Marine^ Dufrct^ art. 2d. 
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when it is lost» the freighter ought to be discharged rroni the 
part due on it : now a cask it esteemed as lost when it is 
empty or almost emptj ; and therefore the freighter, on aban* 
doning it and the little which remains in it, oaglit to be releas- 
ed from freight on it, withont being compelled to abandon the 
surplus of the lot of merchandise. 

This article of the Ordinance takes effect, when the leak- 
age of the goods happened in consequence of accidents of sa- 
pcrior force. 

If it was in consequence of an act of the master or of his 
servants, from their failing to exercise due care in the preser- 
vation of the goods, it is plain that he would lose his freight 
and also be liable to an action for the damage and interest of 
the merchant resulting from the loss of his goods. 

"What if the leakage was occasioned neitlier bj the fault of 
the master nor by any accident of superior force, but by the 
vice of the casks : would the rule of this article take effect 
and would the freighter be discharged from his freight on aban- 
doning that which remains ? Valin maintains the affirmative, 
because, says he, the case of damage by the vice of the goods 
or of the casks, and the case of damage from superior force, 
being both expressed in the preceding article, ought to be un- 
derstood in this, which has relation to the preceding and forms 
an exception to its provisions. This opinion of Valin appears 
to me contrary to the principles of law. It is the fault of the 
merchant if he has put his goods into bad casks ; it is his fault 
if they have leaked out and so have not arrived at the place of 
their destination ; he therefore ought to pay freight ; for ac- 
cording to the principles of the contract of letting to hire, the 
hirer, who by his own act or fault has not enjoyed the tiling 
let to him, ought to pay the hire, as much as if he had en- 
joyed it If the letter, who has been prevented from letting 
to other persons the place occupied by the bad casks, should 
not be paid the freight, he would suffer for the fault of the 
hirer; which is unjust. 



<5 
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r 6U IL It 18 evident that no freight is due, when, bj the act 
or the fault of the master, the goods shipped have not reached 
the place of delivery, where the master had engaged to convej 
them ; on the cotrary tlie master is held for the damage and 
interest of tlie ship])cr. 

C^ When it is not by the act of the master, but by some 
accident of superior force, for instance by an interdict of com- 
merce with the country where they are to be conveyed ; if this 
accident happened before the departure of the ship and broke 
up the voyage previous to its commencement, in such a case 
no freight is due.((/) 

63. When the goods are lost on the passage or when they have 
been taken or pillaged, is tlie shipper released from his obliga- 
tion to pay freight, or is a part due ? The reason for doubting 
is, that according to tlie principles of the contract of letting to 
hire, when a hirer is prevented by superior force from enjoy- 
ing the thing hired, it is true he is discharged from the pay- 
ment of hire for the future, but he owes it for the time that he 
enjoyed the thing without hindrance* Now it may be said, tlie 
freighter, whose goods have perished by shipwreck or a similar 
accident of supenor force on the passage, has occupied the 
ship with his goods during a part of the voyage, and there- 
foi^ owes freight up to this, time ; that is, freight is due 
in pai't. 

This was the opinion of Straccha ;{e) who thinks tlie law 
should be understood in this sense, where it is said :(/) Qtium 
quidam nave amissa vectnranif quam pro mutua acceperat, repe- 
tereturtVescriptum est ab Jlntonino^^ugustOfprocuratorem Ccesa* 
rU ab eo vcctuiam repetcre, cum munere vehendi functus non est: 
quod in omnibus pci*sonis similiter obsci^vandum est* This author 
explains the passage to mean, that a return of freight might be 
demanded for tlie part of the voyage which remained to be per- 

(d) OrdMMnce dc la Jifarine, Des chartet^part, art. 7- 
. {c) Jk yVaviUui, p. 3, n. 24. (/) IH^eit, L 15, t • 6. heat. 
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formed^ e»m munen refteiull fion sitfunchUf for this part ; and 
that freight wis acquired for the part of the voyage made hj 
the 8hip<21) 

"Whatever maj be the sense of this Iaw» the Marine Ordi- 
nance, which is our Iaw» decides that no freight is due in this 
case, and that the merchant is wholly dischai^ged from its pay- 
ment JVb freight is duej^g) are its words, for goods lost by 
shipwreck or running aground, pillaged by pirates, or captured 
by enemies $ and, if there is not an agreement to the contrarfft 
the master is bound in such a ease to restore that which fnay 
have been paid him in advance. The reason is, that afHiction 
ought not to be heaped upon affliction ; the shipper having been 
so unfortunate as to lose his goods, it would be hard to make 
him pay freight; if he has had the enjoyment of the ship during^ 
the time she was occupied with his goods, it is an enjoyment 
which through his loss has proved useless to him, and which 
would have been equally so to any other person. 

64. The rule of tlie Ordinance takes effect whether the ship 
was let to hire in part or in whole : both cases are governed 
by the same reason* Valin cites a sentence rendered at Mar- 
seilles in July 1748, which has thus adjudged. 

In like manner the rule of the Ordinance takes effect 
whether the contract of affreightment was for tlie voyage 
or by tlie month ; no distinction is pointed out, but the reg- 
ulation is general and applies to every species of affreight- 
ment. We may also argue from this, that wages are not due 
sailors in case of shipwreck, whether they were hired by the 
month or voyage. 

65. The Onlinance says, if tliere is not an agreement to the 
contrary; it may therefore be lawfully agreed that freight shall 
be due at all events. 

66. IIL When tlie freighter has lost only a part of hb 
goods, he is discharged from the freight of none but what it 

is) Oufret, art. 18. 
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lost or taken ; freight is due for all that has been saved, either 
in the ivhole, if the master has since the accident had them 
conyejed to the place of their destination, or pro rata itineris 
peraetU if» nnable to find a ship to carry them to the end of the 
Tojagc, he has left them inhere thej were saved. Such is the 
direction of tlie Ordinance.(i^) 

6r. It is the same with goods, which, after having been 
taken with the ship, have been ransomed. The Ordinance(t) 
sajs : If the ship and goods are ransomed, the master diallbe 
paid his freight to the place of capture, and even his whole 
freight, if he conduct them to the port of discharge and con* 
tribute to the ransom. 

We must suppose, for the case in which freight is due to the 
place of capture, that it is not in the master's, power to carrj 
the goods farther ; for instance, that the capture was preceded 
by a sea*fight in which the ship was crippled and rendered 
unable to pursue her course ; for no freight would be due, if 
an act of the master prevented the cargo from reaching tlie 
place of its destination. 

68. In general the merchant is discharged from the payment 
of freight only when the goods have been taken or lost ; if they 
are still in existence, without having been carried to the place 
of delivery, and this is not in consequence of tlie master^s 
fault, freight is due, not indeed for the whole voyage, but 
for such a proportion of it as had been successfully per- 
formed. 

Such likewise is the decision of the Ordinancey(i(:) where 
it says : Jf the master is compelled to have his vessel repaired 
on Vie passage, the shipper shall either trait or pay the whole 
freight ; and in case the vessel cannot be refitted, the master 
shall forthwith procure another ; and if he cannot find one, 
he shall be paid freight onhj pro rata itineris peraeti* 

{h) Dufret, trt. 21 & Sit. (t) Ibid. art. 19. 
(A.) Ibid. art. 11. 
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It is to be remarked, first, tha^ this article relates io a ship 
which has been injured in a storm, bj running ashore or in a* 
fight ; and as here the Tojage is interrupted from no miscon- 
duct of the master, but from superior force for which the letter 
to hire is not responsible, freight is due in proportion to that 
part of the voyage which has been made : but if an act of tho 
master caused tliis interruption, as when the merchant should 
prove that tlie master was bcapable of navigating the ship to, 
port after she had put to sea, then not only no freight would be 
due, but also the master would be liable to an action for tho 
damages and interest of the shipper^/) 

Secondly, we are to understand from the words, shall forth' 
with procure another, that the master shall do so if he wishes 
to gain the whole freight ; and not that he shall absolutely and 
literally ; for by the contract of affreightment, he has only con« 
tracted to furnish his own vessel ; he has not promised to fur* 
nlsh another ; and when accidents of superior force, for which 
he is not responsible, have rendered him unable to furnish his 
own, all tliat he is bound to do by the principles of the contract 
of letting to hire is to discharge the freighter or hirer from tlie 
freight for so much of tlie voyage as remains ; in which case 
freight is due him only for wliat is performed. 

Anotlier case will be mentioned hereafter, in which freight 
is due for a part of tlie voyage. 

69. When, after the departure of the ship, commercial in*' 
tercourse is interdicted with the country which was destined 
to be tlie tertninus of the voyage, and tlie goods, being unable 
to reach the place of delivery, have been brought back to the 
place of departure, the shipper ought not to be wholly dis- 
charged from the freight ; for it is only when the goods are 
taken or lost that he is wholly discharged ; and in this case 
his goods are restored to him safe and sound ; he has enjoyed 
the use of the ship so long as his goods were oh board, namely, 

(0 ^ufret, art. I?. 
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during the time that she was sailing for the place of her des- 
tination, and, after she was stopped bj the prohibition of com-' 
merce, an accident of superior force against which the master 
did not warrant, during her return-passage. Nor is the freight- 
er obliged to pay the whole freight, since he could aot have 
the use of the ship, nor transport his goods in her to the place 
of tlicir destination. Hence the Ordinance has taken a middle 
course. IJ an interdiction of commercial intercourse, it says,(m) 
takes place with the country where the ship was going, and 
Hie is obliged to sail back with her cargo, no freight shall be 
due except for the voyage ouf, even if it was promised out 
and home. 

According to this article, when the vessel was freighted 
only for the outward voyage, the master ought to be contented 
with the fi-cight agreed upon for that voyage, without having 
a right to ask any thing for the return, although he has brought 
back the goods in his ship ; and if freiglit was agreed upon out 
and home, the master shall be paid only one half, that is, 
freight for the outward voyage. 

If the interdict took place before the ship sailed, no freight 
at all would be due, because the merchant would not have had 
.the use of the ship. 

This article applies only to a prohibition of commercial in- 
tercourse with the place whither the ship is bound ; a prohibi- 
tion as to any other places is no reason why the master should 
not proceed to the place of his destination. 

70. IV. There are some cases where all the freight is due, 
even if the goods have not arrisied at the place of their des- 
tination..: 

The first case is when they have been cast overboard for the 
common safety. Tlie owner of these goods, receiving an in- 
demnity for his loss from those interested in the preservation 
of the ship, ought to pay freight ; which is decided by the 

(m) Dujrtt^ art. 15. 
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Ordinaoce^n) If it be not jntt that the nerclumt ahould bear 
alone the lost of goods thrown into the sea for the common 
safety ; for the same reason it is not jnst that the letter of the 
sliip should lose his freight. 

Besides, the letter of the ship, to whom the freight u dne» 
contributes to th^ compensation of the loss in the proportion 
of the freight (o) 

When contribution does not take place ; the ship being lost 
subsequently to the jettison by some other accident, it is evi- 
dent that tlie shipper owes no freight for tlie goods thrown into 
the sea. 

7U A second case mentioned by the Onlinance(p) much re- 
sembles the preceding. Freight thall in like manner be due 
for goods which the mosfer hoi found it necessary to sell for 
provisions^ repairs and other pressing wants of the ship^ their 
value being accounted for by him according to the price at 
which the rest sold in the place of discharge. 

It is right the merchant should pay freight for his goods in this 
case, although they did not reach the place of their destination, 
because he is put in the same state as if they had arrived, 
by being paid for them at the rate for which the rest sold. 

72. When the vessel does not arrive at the place of her 
destination, being lost on the passage after the sale of the 
goods, is freight due on these goods ? This question depends 
on one already discussed, namely, whether the owner of goods 
sold for the w^ants of the ship should be paid for them if the ship 
was lost in the course of the voyage. In tlie opinion of tliose, 
who think the owner cannot ask for the price of the goods in 
thiii case, no freight is coni^idered due. In the contrary opin* 
ion, sliould it be decided that the owner of the goods sold, to 
whom the price is reimbursed, give credit for and deduct the 
frei<;iit ? The Ordinance of Wisbuy,(9) which we have before 
cited, says: if the ship is lost, the master shall pay for the goods 

(n) Dufret, art. 13. («) Ibidem. {p) Ibid, jirt. 14. 

iq) Art. 68. 

6 
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wiihoui daiming any freight. Valin very judiciously remarks 
tliat the effect of this article is inequitable and its doctrine 
ought not to be followed. It is certainly true that a merchant* 
whose goods have been sold, ought not to |>ay the entire freight* 
which would have been due if they had reached the place of their 
destination, because the master only repays him what the goods 
brought, and he, being deprived of the gain which he reasona- 
bly expected to make on his goods at the market, is not in the 
same condition that he would have been, if his goods had actu- 
ally arrived ; but at least it is proper that the merchant, who 
is repaid all which the goods sold for, should owe a part of the 
freight in proportion to the advancement of the voyage at the 
time of the sale. Such is the opinion of Valin, which may be 
liupported by that article of the Marine Ordinance,(r) which 
decides that when goods have been saved from shipwreck, and 
tlie master does not carry them to the place of their destina- 
tion, freight is due for so much of the voyage as had been per- 
formed when the goods were saved : for it may be said that, if 
goods are sold and tlie price paid tlieir owner, they are in eff*ect 
saved from shipwreck. 

73. The third case, in which the whole freight is due on 
{^oods wliich have not arrived at the place of their destination, 
is when the act of tlie freighter has prevented their arrival. 
This is conformable to the principles of the contract of hiring, 
according to which the hire' is due, when it has depended alto- 
gether upon the hirer whetlier he should use or not use the 
tiling hircd.(«) (22) 

According to this principle, tlie Ordinance decides(<) that 
a merchant, tcho has neglected to lade the goods contained in 
the chaiier-partfj, shall pay the freight as much as if he had put 
them on board. For if he has not enjoyed the use of the whole 
ship, it is in consequence of his own act, and it is by his own 
act tliat her cargo was not completed. 

(r) Jhtfrety art. 22. 

(») PoUiicr, JDu con* de J^un^e, n. 143. (0 O^tf^U wt. 3. 
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' Obserre. howerer, that, in order to raider the freighter Ha* 
ble for freight under this article, ho most be formall j nuide 
delinqnent as to the lading of what remains to be laden, by a 
demand which the master should enter against him, and sen- 
tence rendered thereon, purporting that, if the merchant neg- 
lects to finbh the lading in a certain time fixed bj the judge, 
the ship will be permitted to set sail. If the master should 
set sail without so doing, he would have no claim to the whole 
freight, but on the contrary would be responsible for the dam- 
ages and interest of the merclumt. 

74. The Ordinance affords another example of the same 
principle.(n) 27ie merchant, who withdraws hi» goods during 
the voyage, diall notwithstanding pay the whole freight* 

This article subjoins, provided he did not withdraw them on 
account of tome act of the mastert for instance, because the 
bad condition of the ^ip made her incapaUe of conveying 
them, or because the master prolonged the voyage too much by 
stoppages of which he had given no previous intelligence: in 
these and similar cases, it is rather an act of the master which 
prevents the freighter from using the ship, tlian it is of the 
freighter himself; and therefore the freighter, so far from 
being liable to pay freight, may look to the master for 
damages. 

75. The Ordinance brings forward another example of the 
principle, that the merchant must pay freight when it depends 
only upon, himself whether he will enjoy the use of the ship. 
Jfthe ship has been stopped, says the Ordinance,(tr) on her pas'^ 
sage or at the port of discharge by means of the freighter ; or 
if the ship, having been freighted out and in, is obliged to re* 
turn empty, the cost of delay and the whole freight shall be due 
the master, 

76. It is to be observed with regard to the cases in these two 
articles, that, if the master had let others have the room/which 

(«) Ihifrtt, art. 8. (w) Ibid. art. 9. 
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the freighter's goods would have occupied, if he had not taken 
them out» or if he liad laden a return cargo, the freight thus 
earned bj the master should be deducted from that which is 
due from the merchant. 

This is a dictate of equity, and is besides deducible from the 
ivords of the Ordinance, is obliged to return empty $ hence it is 
onlj when tlic ship returns empty, that the master can demand 
Freight of the merchant who neglects to lade a return-cargo ; if 
the master does not return empty, and has been able to let others 
the room which the freighter's goods would have occupied, he can 
only exact from him the surplus or what remains after making 
a deduction of tlie freight received. 

77. The Ordinance contains one exception to the principle, 
tliat the freighter owes the whole freight when it is by his own 
fault that his goods have not been transported on board the 
ship to the proper place. Its words are i{x) If the ship is 

Jreighted as a general ship, by the quintal or the ton, a mer- 
chant, who wishes to withdraw his goods before the departure 
of the ship, may do so on landing them at. his own expense and 
paying a moiety of the freight* This is a favour which tlie 
Ordinance grants the freighter, permitting him to break his en- 
gagement and pay only one half of the freight which was whol- 
ly due according to the rigour of legal principles. This favor 
is founded on the supposition, that the master can easily find 
others to fill up the ship before her departure. 

78. The moiety of the proper freight, which is paid by the 
merchant in this case, being the price of the risk which the 
master incurs of not finding any others to hire tlie place which 
the merchant's goods should have occupied, or of not finding 
80 high a freight, the master ought to have the benefit of it even 
if he should find persons to hire the room left in the ship at 
the same or a more considerable freight ; for having incurred 
the risk of losing the freight for this room« he ought to 

(a*) Dufret, art. 6. 
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retp the adTuitage of it at all crents. The matter, being 
obliged by the law to remit one half the freight ttrictlj due, 
therebj acquires a right to dispose of the room left to his own 
profit 

79. If a merchant, who has already put his goods on board, 
can break his engagement before the departure of the Tcssel, 
by paying one half of the freight ; by still stronger reason can 
he, who has not laden his goods, break his engagement, by 
signifying to the master that he does not mean to put his goods 
on board the ship, and in ottering him half his freight as 
indemnity. 

80. In order that the merchant may, by paying half tlie 
freiglit, be released from his obligation, it is necessary that he 
sliould unlade his goods, or if he has not laden them, declare 
his intention not to do it, before the departure of tite vessel, so 
that the master may have some little time to seek other freigli- 
ters to complete the cargo ; but if he defers withdrawing his 
goods or decFaring his intention not to put them on board 
until the last moment when the ship is ready to set sail, I 
think tlie whole freight is due, the master not. having had time 
given him to let the ship anew ; and in this sense ought to be 
understood the terms, before the departure^ according to the 
spirit of tlie law. 

81. Can a freighter, who has already put on board a part of 
his goods, on signifying his intention not to load any more, and 
offering a moiety of the freight for what remains to be laden, 
avoid paying the whole freight for this part ? It seems that 
he can, by the rule that idem juris esse debet in parte quod in 
/of 0, provided nevertheless tliat the place, which the rest of the 
lading ought to have occupied, is so large that the master can 
find hirers for it with facility. It will undoubtedly be objected 
tliat an article of the Oixlinance hereafter cited leads to a dif- 
ferent conclusion, in saying that a merchant, who has laden in 
part only, must pay freight as if his lading was complete : but 
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it is replied, that this article ought to be confined to the case 
^here the freighter has let the ship siul without signifying 
his intention not to finish the lading. Such is the opinion 
ofValin. 

82. The favor which the Ordinance shows merchants in per- 
mitting them to withdraw their goods before the departure of 
the ship on paying half freight, is in the case of affreightment 
by tlic quintal or ton. Tlie words are: if the $hip is freighted 
us a general ship, by the quintal or the ton* This favor is 
tlicrcfore denied in the case of affreightment of an entire ship. 
Tho reason of tlic difference is, tliat it is not so easy for the 
master to let tlie whole ship promptly as it is to let a quintal 
or ton.(23.) 

83. V. When the arrival of the ship has been retarded, if 
the delay proceeded from an act of the freighter, it is evident 
that he cannot complain, and that not only the whole freight 
is due, but also the cost of the demurrage : such is the decision 
of the Ordinance.(y) 

And vice versa it is no less evident that, if an act of the 
master caused tlie vessel to stop either at the place of dis- 
charge or on the passage, he is liable for tlie damage and inter- 
est of tiie freighter at the estimation of persons capable of judg- 
ing ;(&) and when tho sum has been determined it may be 
deducted from tlie freight due. 

84. When the delay is in consequence of superior force, as 
when the vessel is stopped by order of a sovereign power in the 
course of the voyage, the Oi^inance makes a distinction be- 
tween affreightment for the voyage and by the month. 

If the affreiglitment was for the voyage, that is to say, if a 
certain sum of money was agreed on as the freight for the 
ivhole voyage, in tliis case freight is due according to the con- 
tract, and ought not, under pretext of the delay, to receive in- 
increase or diminution ; for this delay arising from superior 

Qf) DufreU art. 9* (s) Ibid. art. 10. 
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«e ^ttrstaitf «r, tibe aasler and Ae Irei^ter can kanre no claims 
ob rath other on acc«uit of i«dk an efcnt. 

85* Mlien the aflraghtncnt is made bj tibe noath* that b to 
laj, at the rate of so much for each noath, in this case the time 
that the detention lasted is not taken into con^ermtion and 
no freight is doe for that period. The reason of which is» that 
when it is agreed to paj a certain snm for each month* refer- 
ence b had to each month of narigation. The time the deten- 
tion lasted WIS not a time of navigation ; it was a time 
that had not been foreseen, and for which no promise was 
made. 

The regulation of the Ordinance b to thb effect, where it 
sajs : If the vtnd U ttopped by order of a eovereign power in 
(he eouru of the voyage, no freight Aoll be due for the time 
of her detentiottp if Ae woe freighted by the month, nor any 
increase of freight, if the teas hired for the voyage ; but the 
wages and maintenance of the crew during the time of the ife- 
tention shall be reputed general average.{a) 

This article ih explained bj another in the Ordinance, 
which iroports,(6} that the maintenance and wages of the 
crew of. a Mp arrested on the voyage by the orders of e sove^ 
reign sJiall be reputed gross average, if the vessel was hired 
by the month ; and if she was hired for the voyage, they shall 
be borne by the vessel alone as simple average* 

Tlic reason of this distinction seems to me obvious. The 
price of the services rendered bj the crew for the guard and 
preservation of tlie freighter's goods being one of the tilings 
comprehended in the freis;lit, when affreightment was made for 
the voyage, the master, who receives freight for the whole voy- 
age including the time of the detention, ought to furnish the 
services of tlie crew during the whole voyage, including the 
iiine of the detention. And as tlie master owes the services 

(fl) Dufret, wt, 16, (6) Det avariet, art. r. 
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oif his crew to the freighter daring tiie time of tleieution as 
much as during the rest of the voyage, he ought to maintain 
and pay the crew at his own expense during this time and dur« 
ing tlie rest of the voyage* Hence the freighter ought not to 
bo made to contribute in such a case* On tlie contrary, when 
aflfrcightmcnt is by the montli, the master receiving no freight 
during the time of the vesscFs detention, docs not owe the 
freighter tlie services of his crewt and therefore here the 
freighter ought to contribute during tlie time for the wages and 
maintenance of the crew in consideration of the services they 
render. 

86. VI. Regularly freight cannot be demanded, till the 
ship has reached her destination, unless there is an agreement 
to pay freight in advance. If tlie ship be wrecked on the voy- 
age and the master elects not to carry the goods saved in 
anotiier sliip, he may tlicn have a right to sue for the freight 
on so much of the voyage as has been performed. In like man- 
ner if the freighter witlidraw his goods on the way, or before 

'^e departure of tlie ship, an action for tlie payment of freight 
may be had from the day they were withdrawn. 

87. The letter to hire generally has tlie course of an action 
to obtain payment, tliough sometimes only that of exception or 
dcduction.(24) This action is the action ex locato growing 
out of the obligation tliat a partial or entire freighter contracts 
by the contract of charter-party. 

88. AVhcu tlie master of the ship was the letter to hire, 
although he contt*actcd on account and for the benefit of his 
principal, the owner of tlie ship, and must account with him 
for the freight, yet the freight is properly due the master, be- 
cause with him did the freighter contract and enter into obli- 
gations. Hence the action for payment resides in his person, 
and there is no doubt of his right to prosecute the action, or 
that payment made to him would be valid. 

However, as the master must finally account for the freight 
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with the owner, in order to aTmd the multiplication of tnits, 
the law permits the owner to demand and require the freight . 
of the shipper, on taking oat an order(25) against him together 
with the master. 

"When the owner of the ship has personally let her to the 
freighter, an action for the payment of freight can be brouglit 
only in the name of the owner i but even in this case the pay* 
ment may be made to the master, as manager of all the con- 
cerns of the ship. 

89. This action is privileged, and the master or owner has 
a lien for the freight on the goods conveyed in the ship before 
all the creditors of the freighter, and even before the seller of 
the goods, to whom the price u due, whether the sale was for 
cash or on credit Nay more, this privilege prevails against 
the owner of the goods who should reclaim them as having 
been stolen from him before the freighter put them on board 
the vessel ; for the master, havmg conferred a benefit on the 
owner of the goods by conveying them to a place where they 
bear a greater price than tliey did in the hands of the owner, ** 
ought not to be deprived of the freight or price of the convey- 
ance ; otherwise the freighter would be enriched at the expense 
of the master, which common equity forbids. 

90. This privilege does not last always ; as we learn from 
the Ordinance,(c) where it is sdd : The master shall be prefer^ 
red for his freight on the goods so long as they remain on board 
the shift in the ligJtterSt or on the quay, and even a fortnight 
after their delivery. 

The Ordinance subjoins, provided they have not passed into 
ihe hands of a third jterson : for if they have been sold, al* 
though before the expiration of a fortnight, the master can no 
longer exercise his privilege ; since it is a general principle 
that all the privileges which we have on moveable property 

(c) jDu/ref, art. 24* 

7 
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cease when the property ceases to belong to our debtor. AToue- 
ables are not followed into the hands of a 8tranger*(26) 

The master may preserve his privilege bj seizing the goods ; 
and this seizure prevents the prescription of a fortnight from 
taking eflbct, and prevents the goods from being sold to his 
prejudice. He cannot make this seizure while the goods are 
on board his vesiicl ; thej must have been debarked, in order, 
before paying the freight, to ascertain whether any thing is 
wanting, whether they are in good condition, and whether 
they have not been injured by his fault : all which can be done 
only after debarkation. This we learn from the Ordinance, 
which declares,(<f) that the master shall not detain the goods in 
his ship on account of the freight; hut he may oppose their 
transport at the time of the discharge, or seize them in the 
lighters* 

91. Care should be taken in all this not to confound the 
privilege on goods attached to the action ex locato, with the 
action itself, which the master has against the freighter ; when 
he has not siczed the goods during the fortnight after delivery, 
he loses indeed his privilege on tlie goods, bat he retains his 
action ea* locato. 

If he fail, however, to prosecute his claim for a year after 
the voyage is completed, prescription runs against this ac- 
tion(2r) by the Ordinance.(/) 

92. When the master owes the freighter a sum equal to or 
greater than the freight, as the price of goods, for example, 
which tlie master has sold on the passage for the use of the 
ship or because the goods have been damaged by the master's 
fault, the freight in such a case amounts to nothing more than 
an exception, or rather a deduction, which the master can op- 
pose, so far as it will go, to the demand of the freighter ; and he 
cannot be deprived of the benefit of deduction by any prescrip* 

(d) JDu/reiy art. 23. (/} De§prescrip, art. 2. 
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tion of time* according to the maxim fum temporalia nmt ad 
agendumf perpehtm mtUad ejnipiendum. 

93. VIL The freighter is bonnd to lade his goods in the 
time agreed on bj the charter-party, or assigned him bj the 
Judge ; under pain, when he has been put in arrears, of be- 
ing liable for the damages of the master occasioned by such 
delinquency. 

94. In like manner, twenty four hours after the goods have 
been taken on board, the freighters should present bills of lad- 
ing to tlic master for his signature, and they ought to place in 
his hands an acquittance of their goods and other necessary 
documents, under pain of being liable for tlie damages arising 
from their delay :(^) provided however, if the master liave suf- 
fered any injury therefrom, tliat the delay of the freighters was 
the sole cause which prevented his departure. 

95. Another species of obligation contracted by the freighter, 
as between him and the master, is when tlie master has under- 
gone some extraordinary expense in the course of the voyage^ 
on account of the cargo. In this case the freighter must in- 
demnify tlie master, provided it was no fault of his which gave 
rise to the expense. Such are the charges incurred for 
the preservation of a freigliter^s goods in time of shipwreck. 
Likewise tlie customs and imposts paid for the goods, such as 
entry and clearance-duties, are a charge on tlic freighter, who 
is required to reimburse tlie master for cvei^ such payment by 
him made. 

96. Finally tlie freighter contracts the obligation of contri- 
buting to the common average in the proportion of the goods 
he has laden on board. This contribution will be considered 
in tlie second part of tliis treatise. 

(sr) Det coNno/t. art. 4. 



5& CHARTBR-PA&TY. 

SECTION IV. 

On the dissolution of the contract of charter-party. 

97* Regularly the contract of charter-partj, like all other 
contracts, is dissolved onlj bj the consent of the parties ; qwB 
^nsensu eontrahuntur^ contrario consensu dissolvuntur* 

98. Nevertheless, if before the departure of the vessel, by 
an accident of superior force, and not in consequence of the 
act or fault of either of the parties, the contract cannot be put 
In execution, it will be legally dissolved, without any inter- 
Tcntion of the parties to produce its dissolution. The Ordi« 
nance furnishes us with an example. If a prohihition of coni' 
mercial intercourse, war, reprisals or the like be declared 
against the country where the ship is bound, the charter-party 
will be dissolved without any liability for damages on the part 
of either of the contractors,{h) The justice of this regulation is 
evident. Prohibition of commercial intercourse with the coun- 
try for which the ship is bound, prevents tlie execution of the 
charter-party, and of course this event ought to dissolve the 
coutract. 

Neitlier of the parties can claim any damages of the other 
for not executing the contract, since to neither is the non-per- 
formance imputable. 

The Ordinance subjoins : and the merchant shall pay the cost 
of loading and unloading his goods. This follows from what 
was said before, that neither party is answerable to the other 
in this case for damages. The master, not being liable for tlie 
damages of the freighter, is not obliged to indemnify him for 
the expense of lading his goods in the ship. 

99. The Ordinance adds further : but if it be with another 
country, the charter-party shall remain in full force. When 
the prohibition does not embrace the country, for which the 

(A) Chartes'pfirt, art. 7. 
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ihip is boand, Imt it confined to some other conntrj, there is 
nothing to prerent the ihip from going to the place intended 
bj the charter-parlj. and of coarse nothing to prevent the ex« 
ectttion of the contract. Navigation is rendered more pcrilotti* 
because the ship may be attacl^ed on the way bj the vessels of 
belligerents ; but the breaking out of war, and the dangers to 
which it exposes, being a case which is nnfortonatelj too com* 
men, and which the parties can foresee, ought not to release 
them from their mutual obligations. Hence the master cannot 
in this case give, up the vojage without rendering himself 
liable for the damages and interest of the freigjhter ; and vice 
versa the freighter, who declines executing his part of the con- 
tract, incurs the penalty mentioned in its place, of paying the 
whole or a part of the freight according to circumstances. 

The Ordinance says, tliat the charter-party ihall remain t» 
full force ; neither of the parties can claim any change in the 
conditions of the contract ; the master cannot pretend to de- 
serve an increase of freight under pretext that the voyage has 
become more perilous. 

100. Nothing but events, which absolutely prevent tlie exe* 
cution of the contract, such as a prohibition of commercial in- 
tercourse, will produce its dbsolution. It is otherwise as to 
the causes which only retard its execution t the parties must 
then wait until it can be performed. Tliis we are told by the 
Ordinance.(i) If the porU are shut or vessels arrested by stc- 
perior force, the charter-party shall remain in full force, and 
the master and freighter shall be mutually obliged to wait UU"^ 
til the ports are thrown open and the vessels released / but no 
damages will be due on either side, 

101. The Ordinance subjoins z{k) The merchant may never* 
theless land his goods at his own cost during the time the ports 
continue closed and the sliip under detention, provided he relade 
them or indemnify the master* This regulation is very equita- 

(0 Chariet-part* srl. 8. (Ir) Ihid, art. 9. 
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ble* The merchant maj have an interest in landing the gbods» 
throngli fear that thej should be hurt, for instance* by remain- 
ing too long on the water, if the detention is of considerable 
duration. The master has no interest in opposing it, because 
the discharge w made at the merchant's expense, and the mer- 
chant is obl'tged to put them on board the ship again when 
the detention has been taken off and the master wishes to 
set sail. 

The obligation imposed on the merchant to relade, or in- 
demnify the master, consists in this, that the merchant, who 
neglects to relade, shall owe freight as if he had done it; 
or at least half freight, according to the distinctions before 
escplained. 

10^ There is one case, in which Valin remarks tliat the 
merchant is absolutely dispensed from tlie obligation to relade, 
without being held to indemnify the master or pay freight ; 
which is when the goods are of a kind, that cannot be preserved 
during the long time the detention lasts, and cannot easily be 
replaced with otlier goods of tlie same sort This observation 
of Valin's is just. The detention in this case has not merely 
retarded, it has absolutely prevented, the transport of goods of 
this kind and the execution of the contract : which, according 
to our principles, ought to effect a dissolution of the charter- 
party without rendering either person liable for damages. 

SECTION V. 

Of another view in which the contract of diarter-farty 

may be considered, 

103* We have hitlierto considered the contract of charter- 
party as a contract for the hiring of a thing, by wliicli the 
owner of the ship, or the master, his agent, lets the ship to a 
merchant for tlie conveyance of his goods and lets at the same 
time his sen-ices as master for making the conveyance : 
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The contract of charter-partj naj be considered under 
another yiew» as a hiring of labor, loeatio opera, bj which the 
merchant hires the labor of the master to make conveyance of 
goods, the master engaging to do this for a stipulated price : 
this is loeatio opens tramvehendarum mereiunu 

This distinction is merely specniative; and the contract, 
under each of these views, produces the same obligations in the 
person of the master and freighter. 

Considering charter-party as the hiring of a thing, the mer« 
chant contracts the obligation to pay freight and the rest of his 
obligations, in quality of hirer of the ship ; and he is answera- 
ble ttctione ex locato to the master who is the letter to hire : 
on the other hand, considering it as a contract for the hiring of 
labor, the merchant, it is true, in like manner contracts the ob- 
ligation to pay freight and the rest of his obligations ; but he 
contracts them in quality of locator operis transvehendaruni 
mercium and is liable adione ex conducto to the master, who is 
conductor hujua operis. 

So likewise of the master : the contract, whetlter considered 
as the hiring of a thing or as the hiring of labor, imposes on 
him the same obligations. In the first case, as letter of the 
ship, he is answerable to the merchant, as hirer, actione ex con* 
ducto : whereas, considering the contract as the hiring of labor, 
he is answerable, tanquam conductor operis, to the merchant, 
who is locator operia, actione ex locato. 

These different names of actions being of no use in our law, 
it is immaterial, in praxi, whether the charter-party be con- 
sidered as the hiring of labor, or as the hiring of a thing.{^S) 
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PRELIMINART ARTICLE. 

104. Wb have seen, in discoising the contraet of charter* 
partj, that the merchant; who lades goods in a 8hi|H promises 
the master bj the contract to contribute to the common aver* 
age, which maj take place during the voyage ; and that vice 
vena the master virtnallj promises the merchant*shipper, in 
case his property suffer any average losses for the good of al1» 
to cause him to receive an indemnity by contribution of the 
owners of the ships and the other merchants. 

The subject of this contribution is therefore dependant on 
the contract of charter-party, and ought to be considered next 
to this contract(29) 

105* Average, in marine language, signifies the loss and 
damage suffered in the course of a navigation*(30) 

Such is the definition given by the OrdiDance.(a) Every 
extraordinary expense incurred for the sake of the goods and 
ship, conjointly or separately, and all damage which happens 
to them from their lading until the discharge and delivery, 
shall be reputed average* 

106. Average is distinguished into common, likewise called 
gross average, and simple average* 

Common average is that suffered for the common safety ; 
all other is simple average. This is the definition of the Ordi- 
nance.(6) Extraordinary expenses for the ship atonip or for 



(«) J)e9 ovarift, art. 1. (6) Ibid* art. S. 
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the goods atoMf and the damage which they wffer individuate 
lift are simple and pariieular avn'age : but the extraordinary 
expenses incurred, and damage suffered^ for the common good 
and safety of the ship and merchandise, are gross and common 
average* 

Common arerago alone admits of contribution. Simple 
average must be borne whollj by them, to whom the damaged 
goods belong, or for whom the expenses were incurred, accord- 
ing to the principle that things are at the risk of their owners. 
The Ordinance so decides, in saying,(c) that simple average 
shall be borne and paid by the thing which has suffered the 
damage or caused the expense ; gross or common average shall 
fall on the ship and goodn together, in proportion to their 
value* 

lOr. Throwing goods into the sea to lighten the vessel in a 
storm, or to escape the pursuit of pirates or enemies, is one of 
the principal kinds of common average, aa well as the damage 
caused other goods bj the jettison. AVe shall speak in one 
section of these kinds of average and of the contribution to 
1%'hich ihoj giro rise $ and in a second section of the rest of 
tlie most ordinary kinds of common average, which give rise to 
contribution, and of those which are nothing but simple average 
and do not occasion contribution. 

SECTION I. 

Of jettison, of the damage caused by jettison and of the con* 
tribution arising from these averages. 

108. It is sometimes necessary to lighten a ship in 'the 
course of the voyage by throwing overboard a part of the goods 
with which she is laden, to preserve the vessel and the rest of 
the cargo. This may happen in a violent storm, in order that 
the vessel may become able to resist it ; or when the vessel Is 

(r) JDft avariet^ art 3. 
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chased bj cnemiM or innttet niperior in ttrengithy tiiat, being 
lightened bj the jettisoii of manj goods, she vulj sail faster 
and avoid her pumiers. 

Nothing b more eqmtable than that, the jettison haying pro* 
cured the preservation of the ship and the remaining goods, the 
owners of the ship and of the goods saved should eontribate to 
the reparation of the merchant's loss, whose goods were thrown 
into the sea for the benefit of all concerned. 

The laws of the Rhodians, which are the most ancient mari- 
time laws known, and which the Romans adopted on account 
of the wisdom of their regulations, recognised the justice of 
this principle. Lege Mthodia eavetur^ ut, H Uvandm navia gra^^ 
tin jactm mereium factu$ est, omnium eontritutione tareiatur 
quod pro omnibus datum est^d) 

We will examine, first, in wliat case the jettison of goods 
gives rise to contribution ; secondly, what damage, in case of 
jettison, should be repaired bj contribution ; thirdly, who 
should couthbute and in the proportion of what thin^ ; 
fourthly, what action the owners of goods thrown into the sea, 
or damaged by the jettison, may resort to for the purpose of 
procuring indemnity by contribution ; fifthly, what is to be 
done as to goods that, after being thrown overboard, are agun 
recovered. 

ARTICLE !• 

^n wJiat ease jettison gives rise to contribution. 

109. Jettison gives rise to contribution only when it has pro- 
cured the preservation of the ship and goods remaining. In 
order to produce tliis effect, two things must concur, namely. 
that there be sufficient cause for making the jettison, and that 

the jettison succeed in preserving the vessel from wreck or 
pillage. 

(rf) JDi^retU 14. 2, 1. 
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Firsi, there mutt have been sufficient cause for making the ' 
jettison ; 'for if a master from excess of timidity, metieulosus 
rem nuUamfrustra timens, should throw goods overboard on a 
false aJarm, and when there was no need of it, it cannot be said 
that tlie jettison has procured the presenration of the ship and 
goods remaining, because thej might have been preserved with- 
out the jettison ; and in this case, therefore, the jettison ou(!;ht 
not to give rise to contribution, the master and his employers 
becoming liable to an action ex conducto for the loss of the 
goods causelessly thrown into tlie sea, from him to whom the 
goods belong. Besides, tliis case never happens. 

110. In order that the master should be considered as having 
had ji^st cause for making the jettison, it must be conformable 
to the requisitions of the Ordinance. It is there said:(«) 
If in a storm or when chased by pirates or enemies^ the master 
thinks himself obliged to throw a part of his cargo into the 
sea^ he must advise with the merchants and chief men of the 
shiji^s company* 

The merchants, of whom the Ordinance requires the master 
to take advice, are such owners of goods on board as have them- 
selves embarked in tlie ship. 

The chief men of the ship^s company, are not only the officers, 
such as the pilots, steersmen and mates, but even the older 
sailon, whose experience renders them fit to give advice : for 
by these terms the Ordinance only means to exclude raw sail- 
ors and ship4)oys. This opinion is adopted by Valin. 

The Ordinance continues :(/) If there be diversity of opin- 
ion, that of the master and the ship^s company shall prevail. 
The P!ason of which is, that the master and crew, being ac- 
qtiainled witli nautical affairs by their profession, are deemed 
> better able to judge than the merchants who may happen to be 
on bmird the ship. Valin says it should be so, even if the mer- 
/ chantH are the greatest in number. The same author adds that, 

(e) Dujct, art. 1. (/) Ibid. arU 2. 
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in case of A diTidon in the ship's company the master oagjht to 
hare the casting Toice^Sl) « 

111. The master ought to consult the ship's companj»not 
only to know if it is necessaiy to lighten the ship and throw 
the goods into the sea, but likewise to know what ought to be 
thrown ; and in this respect the Ordinance is to be followed, 
which saj8,(;) that the utensiU of the vessel and other things 
the Uast necessary p the heaviest, and of the smallest value, should 
he thrown overboard first / and afterwards the goods between 
decks :(32) all nevertheless at the choice of ihe captain and by 
the advice of the shipU company* It is obrious that the choice 
here granted the captain is not merum arbitrium^ but arbitrium 
boni v»rt.(33) 

112. That the master maj be in a condition to prore tliat he 
has proceeded agreeably to what the Ordinance prescribes, that 
he maj not be liable for the value of the goods thrown over- 
board, and that he maj have a riglit to call the merchants to a 
contribution, he must observe the following regulations of tlie 
Ordinance.(A) The cUrlc or whoever fills his place must write 
the deliberation in his journal as soon as possible, and have ii 
signed by those who took part in the deliberation, or state (he 
reason why they do not sign, and make as good a memorandum 
as he can of the articles thrown overboard and damaged* The 
words, or whoever fills his place, are inserted, because there 
is not ordinarily a writer by name on board merchant-ships. 

The Ordinance proceeds: M the first port, which the ship 
makes, the master must declare before the judge of admiralty, if 
tliere be one, the cause for which he made the jettison, {*c. if it 
is in a foreign country, before the consul of the French nation* 
For althougli the master have made a record of the jettison and 
of the goods thrown overboard and damaged, he is neverthe- 
less obliged to confirm the contents of the writing prepared on 
board by a judicial declaration. 

if) J}ujet, art. 3. (A) Ibid. art. 4 fc 5. 
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When there it no court of admiralty at the place where tlie 
ship arrives, he must make this declaration before the ordinary 
judge ; and it matters not whether the judge is an inferior or 
royal judge ; the Ordinance makes no distinction. 

Ho should do it on arriving, and in twenty four hours at 
the latest, which is the time prescribed in general for rc- 
jports.(») 

The object of these regulations is to prevent frauds and 
among others that which the master and crew might commit 
by secretly landing goods and then pretending that they had 
been thro^vn overboard with the rest. 

113. It is not sufficient that tiie jettison should have been 
for a good cause, with a view to prevent the shipwreck or pil- 
lage of the vessel in case of a storm or chase. It is necessary 
in the second place, as we have said, that it should effectually 
have prevented the shipwreck or pillage of the vessel* For this 
reason, if, during a violent storm or chase by pirates or enemies, 
goods are thrown into the sea in order to save the vessel, and 
not^vithstanding the jettison the ship is lost in this storm or taken 
an this chase, there- will be no grounds for contribution. They 
ivho have the good fortune to rescue any goods from the wreck 
or pillage will not be compelled to contribute for the loss of 
the goods tlirown overboard ; for as here tiie jettison did not 
prevent the shipwreck or capture of the vessel, it has not been 
tlie means of preserving the merchandise -that was preserved. 
Such is the rule of the Ordinance.(A:) If the jettison do not 
preserve the ship, there shall be no contribution, and goods 
saved from the wreck shall not be held to make any payment 
on account of those thrown overboard or damaged. 

The sufficient reason, which the master had to make the jet- 
tison, discharges him from his obligation to produce the goods 
at tlie port of delivery ; but, accoixling to this article, the jet- 

(O Onhnnance t!e ta Marine, Det conj/t el rapports, arti 4. 
(it) Vitjft^ art. 15. 
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will not pr% place for contriXmtioii unleu the jettison 
was successful in prerenting the loss of the ship in the storm ; 
because in this case it is not to the jettison that the goods sav- 
ed from shipwreck owe their presenration. -This is confonn- 
able to the maxim drawn from the Rhodian law: mereeM 
non possttttt videri UvandcB navis causa jaetof esse» qum 
periitJlk) 

It is the same when the jettison of goods during an attempt 
to escape pirates does not prevent the ship from being captur- 
ed ; there will then be no contribution, although after the cap- 
ture the ship's company, hjr braTcrj or industry, succeed in 
delivering the ship and remaining goods; for it was not tiie 
jettison which procured their preservation. 

114. But when the jettison has effectively prevented the 
loss or capture of the ship during the storm or chase, on ac- 
count of which the jettison was made, although afterwards 
during the course of the same navigation some accident hap- 
pen by which the ship is lost or taken, the goods which escape 
from this second accident shall contribute for the jettison made 
at the time of the first; for this jettison was the means of their 
preservation. Such is the rule of the Ordinance.(/) But if 
the ship, being saved by the jettison and continuing her course^ 
is lost, the goods saved from the wreck shall contribute for the 
jettison in proportion to their ptesent value, deducting the cost 
of salvage. 

And this rule is conformable to that of the civil law.(m) 81 
navis, qua* in tempestate jaetu mercium unitumercatoris levata 
est, in alio loco snbmersa est, et aliquorum mercatonim merces 
per urinatores extractas sunt data mercede, rationem haberi c/e- 
bere ejus, cujns nierces in navigati^me levandce navis causa jactm 
sunt, ab his, qui postea suns per urinatores servaverunt, Sabi^ 
nus aque respondiU 

Q/) DigetU L 4, t. 1, rid U^. m$(t, (0 JDti jtt, art. 16. 
(m) Di^esU 4, \,ad le^* lihotU 

9 
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. It is therefere important to know whether the shyp was lost 
in the same storm» for which the jettison was made, or in 
anotlier storm* If after the jettison there was an interruption, 
and afterwards the storm recommenced with greater \iolence 
and destroyed the ship, this would be the same storm, and there 
would be no ground for contribution.(n} (34) 

ARTICLE II* 

JFhat 'injury in case of jettison should be repaired by 

contribution* 

115. Every loss or damage, which is caused by a jettison 
made for the common safety, ought to be repaired by con- 
tribution* 

Not only ouglit the loss of goods thrown overboard to be re- 
paired, but likewise the damage of those injured by tlie jetti- 
son* Quid enim interest jactatas res meas amiserim an nuda- 
ias deteriores habere ctrperim ? Mini sicut ei qui perdiderit 
subveniturt ita et ei subveniri oportet qui deteriores propter jac" 
turn res habere c<Bperit.{o) 

In like manner if tlie jettison should cause any damage to 
the ship, it ought to be repaired by contribution. For which 
reason the Ordinance,(p) after having said, that no contribution 
shall be made on account of injury done the ship, adds, unless it 
was made expressly to facilitate the jettison. It is even suffi- 
cient, as Valin well obscn'es,(g) if the damage is occasioned 
by the jettison, although not made for tliat express purpose. 
For example, if in throwing overboard the cannon or other 
things of great weight the sides of the ship are damaged, there 
is no doubt that this damage makes a part of what is to be re- 
paired by contribution. 

(n) Valin, Cotnmentaire, it. 207* 

(o) DijKtt, 4, 2,inJ!n, ad leg. Mod, {p) Dujciy art. 14. 

(f) Cvmrnentaire, Ibidem, 
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116. AltiMttgli certain articles mi^t not have beenmlject 
to contribution for a jettiMm of other things, jet when these 
articles themselves are thrown o^'erboard thej give rise to con- 
tribution. For instance* although provbions and military 
stores do not contribute for the loss occasioned by jettison; 
yet if any of these things be thrown into the sea for the common 
safety, the loss ought to be repainsd by contribution.(r) 

lir. The principle, that all damage caused by a jettison 
made for the common safety ought to be repaired by contribu- 
tion, is liable to some exceptions. 

The first is contained in the Ordinance, where it is Mdd:(s) 
goods, of which there i$ no bill of lading, shall not be paid for 
-if thrown into the sea. The reason is that the want of a bill of 
lading, by which the master charges himself with tlie goods, 
raises a presumption that they were shipped without his knowl- 
edge ; the master in tliis case, not having taken charge of them, 
is not responsible on their account; and he himself not being 
held for the loss of these goods as to which he has contracted 
no obligation, he is not permitted to demand the reparation of 
tliis loss at tlie hands of the other persons interested in the 
preservation of the ship. Valin very judiciously observes of 
tliis rule, that it ought not to take effect, except when the mas- 
ter has not, by any other instrument, taken charge of the goods 
for which there is no bill of lading ; for if he had taken charge 
of tliem on lus ship-book, this would supply the place of a bill 
of lading, and would give him a right to call on all those liable 
to contribute for a loss caused by jettison. (35) 

118. Another exception to the principle is contained in the 
following article of the Ordinance.(0 Ab contribution can be 
demanded for goods on deck which have been thrown overboard 
or damaged, saving to the owners their remedy against the mas- 
ter. The reason is, that these goods are found on deck either 
because the ship had already a complete cargo, and there was 

(r) J)ujet, art. 11. (0 Ibid. art. 12. (i) Jbid. art. 13. 
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no rooni for them when received* or because the master had 
Aeglectsd to stow them in a proper manner; and in both cases 
he is to blame. It is his fault to receive goods which overload 
the ship ; the jettison of these goods, which it became necessary 
to maki% being tlie consequences of this fault, he alone ought 
to bear the loss. In like manner if there was room enough in 
the hold of the ship, it is tlie master's fault that thej are left 
on deck instead of being stowed away; and of course tlie 
jettison of these goods, which is presumed to have been niado 
because tliey obstructed the working of the ship, is a loss 
arising from the fault of the master, which he alone must 
bear.(3(>) 



ARTICLB III. 

Jflio otighi to eontributft and in the proportion of 
I what things. 

119*1 I. The owners of the ship saved by the jettison con* 
tribute to the loss it has caused. Dominum etiam navisproper' 
tiont olligatum €sse.{w) 

They contribute for the ship which the jettison has preserved 
and fot the freight which is due them on the goods on board ; 
for the jettison has preserved the freight also, which would not 
have been due if the ship had been wrecked and the goods 
lost Nevertheless, as freiglit is due them only on account of 
their ship, and as it designed to replace what the ship loses in 
Talue during the voyage and what expenses she has caused ; 
it has been considered a double burden to require the owners 
to contribute for tlic whole value of the ship and likewise for 
freight. Hence the ancient maritime laws only required them 
to contribute for one, either ship or freight 'Die judgment of 
Oleron give them tlic choice«(.r} The Ordinance of Wisbuy 

(w) JDi/fettt S, 3, ad kg. Bhod, (or) Art ft. 



gkTt the t h t k€ tottctfchaat^y) lWlCiriae(MiBiiice(x) 
lutt taken anodier cosne; it Ins renwii c d thwi to contribate 
for ship and lre%|bt at the sanM tune; Imt it auket tiiem con« 
trilmte onij far balf the Talaeaf the abip and half that of the 
frei^t. 

When the owners hare goods on board on their own acconntt 
there u no doaht that* besides the contiibntion they owe for 
frei^t, they most also contribate for the whole Talae of the 
merchandise* 

1^. Bat they do not contribate for iStm iinmsions and 
ammanition which remain in the shi|>.(a) This is conformablo 
to the ctTil law, which excepts from contribation provisions 
which each one may have on board for consamption daring the 
Toyage. Si qua consumendi causa imposUm forewt, quo in 
numero essent cibaria / eo ma^ quod tiquando eadefeeerint in 
navigatioM^ quod quitque kaberet in commune conferret^b) 

12U IL The owners of goods remaining in the ship ouglit 

also to contribate in order to repair the loss occasioned by a 

jettison, which procured the preservation of these goods. The j 

contribute in the ratio of their value, regard being had to the 

state in which they are found at the time of the contribution. 

and a deduction being made for the freight which is due on the 
goods. 

Observe, first, that although the merchant, who has with- 
drawn goods during the voyage, owes the whole freight, as if 
they had always remained on board ; still if the accident which 
causes jettison does not happen till after the goods are with- 
drawn, their owner is not obliged to contribute ; for it cannot 
be said that the jetUson has saved his goods, since they were 
not in the ship. The reason of the difference in this case 
between the debt of freight and of contribution to average, is 
evident. The ground on which the whole freight is due is tlie 

nl n^ ^' ^-^ ^"^^' '^ ''• W ^i'f' trt. U. 
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ob1i<ratioii, which the merchant has contracted by the contract 
of charter-party, by which he has ens:as;ed to pay it; an 
obli<^tion, from which he cannot release himself by withdrawing 
his merchandise. But the debt for contribution to average has 
no oflier $rround than the safety, which the averag;e procured, 
of the ^ods of the persons liable to contribute ; and it is 
appan^nt that this obli«;ation cannot exist with regard to those 
who have no goods on board at the time of the averas^. 

122. Observe, secondly, that the owners of goods saved by 
means of the jettison, as well as the owners of the ship, are not 
the less held to contribute, because they themselves have 
suffered some damage in their property by the jettison for the 
good of all : but they contribute only after a deduction of what 
is due them by contribution for their loss : dedudo hoc, quod 
damnum passus wf, reliquum conferre debet[c) 

123. III. Tlie owners of goods thrown into the sea for the 
common safety, who are to be reimbursed the price of such 
goods by contribution, must likewise enter into this contribu- 
tion, and deduct from the sum which they are to receive a part 
of the loss which they are to bear ; having regard to the loss of 
the goods which has been repaid them, and deducting the 
freight due. If it were other^rise, the condition of merchants^ 
whose goods were thrown overboard, would be better than that 
of them whose goods were preserved ; which ought not to be ; 
justice demands that all concerned should be sensed alike by 
means of the contribution. 

124. I ought, it is true, to contribute to the reimbursement 
which is due either to myself, or to others whose property was 
in like manner thrown overboard or damaged at the time of the 
jettison of my merchandise; but if aftenvards some other 
accident happen which causes injury to the goods which had 
been saved by the jettison of mine, I am under no obligation to 
contribute to their owner^s indemnity. Tliis is the rule of the 
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hiie to the prnpnait of dammgt oeenud t^ter the jetthon to 
goode Moved, war the goods to pay the volne of the ditp tohen 
loetorbeatinpieeee. 

We must sappose. in the applicatioii of this mle* that after 
the jettison has sared the ship and the remaining goods, the 
ship, in the progress of her vojiige« has been wrecked or strand* 
ed bj some other accident: in such a case the Ordinance 
decides that, although the wreck of the ship and the goods 
saved from the wreck ought to contribute for the loss of goods 
thrown into the sea during the first misfortune, on the contraiy» 
the goods thrown into the sea oti^it not in any case, whether 
thej have remained in the water or whether thej have been 
rescued from the sea, to contribute to the loss or damage caused 
the ship or goods bj the shipwreck or stranding. 

This rule is drawn from tlie civil law ;(e) and the reason of 
tlie distinction is, that the jettison at the time of the first acci- 
dent is a loss caused for the common safctj, and which has 
cfrcctnallj procured for tlie time being the preservation of tlie 
ship and of the goods remaining on board ; and of course it is 
a common average which ought to be borne in common : on 
the contrary, the loss and damage suflTered on the second 
accident by the wreck or stranding of the sliip, not being a loss 
suffered for the common safety, is only a simple a%'crage to bo 
borne by the owners of tlic goods lost or damaged. 

125. IV. Passengers ought also to contribute for their 
clothes and jewels, even if tliese things do not charge the sliip. 
Jn etiam vestimentorum cujusque et anmilomm wstimationem 
fieri oporteat ? Et omnium visum est.{f) Tlie reason is that 
tliey were preserved through the jettison.(5r) 

It is evident that they do not contribute for their own 
persons ; and the law gives as a reason that corporum libero- 
rum ccstimationem nuUam fieri posse,{g) 

0!) Dujet, art. 17. (e) JHg. h 4, 1. 1, ad Ug. RhoiU 
(/> i?'>. /. 2i t. 2. tWff. {g) Uiiiem. • * 
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Nor do they contribute for the provisions they have on 
tfeoard. 

136. With regard to the sailors, they are dispensed from 
contribution for their wages and clothe8,(A) although the pre- 
servation of these was secured them by the jettison, since 
wages are due only in case of safe arrival. The reason of 
which is, that their extraordinary personal services at tlie time 
of the accident, which caused the jettison, have conferred in 
them this prerogative. 

It is otherwise in case of ransom, as we shall see hereafter. 

ARTICLE IV. 

FThat action the owners of goods throtcn into the sea or dam* 
aged by jettison may rtsort to, to procure an indemnity by 
eontribtttiont and the manner of making this contribution* 

12r. We have seen above that one of tiie obligations con« 
iracted by the master, as between him and the freighters, was 
to liave them indemnified by contribution, when, for the com- 
mon safety, their goods had been thrown into the sea or damag- 
ed by the jettison ; and that the freighters, on their side, en- 
gage to contribute to this average, as well as to all other com- 
mon averages. 

From this obligation of the master is derived the action ex 
iocatOt which the owners of goods thrown overboard or dam- 
aged may bring against him in order that he should give them 
an indemnity by calling on the owners of the goods saved to 
make contribution : and the master may require them to make 
this contribution by the action ex eonducto, which arises from 
the obligation to contribute which they have contracted. 

This results from the Digest(t) Si laborante nave jactus 

(A) Dujet^ urt. 11. 

(0 Di^^eit, /. 2, ad A*^. Jih»tL The contract b here considered un* 
der the point of view described in the fifth section of the first part, ts 
the hiring of work, locatio opcrii irantvchenliarum mtrciutm 
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fadMM ntt minomm iiereliim iamMt d nereet vdUndoM loe^ 
uverant^ ex Uteato cum vMgUtro Mivtf Agere i/Atnt f U ileixcis 
turn relifui$9 quormm wercet $alvm ntnU ex oomiueto, nt detri* 
mentum pro portUme communieetur, ugnt poinL 

1S8. To obtain the contnbtttioii two accounti mast be drawn 
iip» one of the amount of the loss undergone for the common 
safetj, another of the amount of goods saved sulgect to con- 
tribution. 

To draw up the amount of loss, we must estimate the value 
of the goods thrown into the sea and the damage done to those 
which were only damaged. This estimate should be made 
according to the current price at the place of discharge ;{k) 
that is to say. the price for which goods of the same quality 
with those thrown overboard are accustomed to sell in the 
place where the ship unloads and at the time of the contribu- 
tion. The ship's place of dischai^ is either that of her des- 
tination, when she safely arrives, or that where she is obliged 
to touch and unload, when a subsequent misfortune renders 
her unable to complete the voyage. 

129. The goods thrown overboard being estimated according 
to the price which those of like quality are worth, it is neces- 
sary to know this quality before making an estimate. It is 
ordinarily shown by the bill of lading and invoice of the mer- 
chandise. To judge of the quality of goods thrown overboard^ 
the bill of lading shall be produced, and the invoice, if any 
there be,{l) If the merchant, who owns tliem, pretend that the 
value is disguised in the bill of lading, and that the value is 
greater, he is not suffered to bring evidence of the fact ; no 
person being allowed to take advantage of his own fraud ; and 
the goods shall be valued and paid for on the ground of the 
quality stated in the bill of lading.(m) On the other hand, 
however, if those liable to contiibute allege and prove the 

(Jt) Dujet, art, 6. 

(0 Ordormanee^ J^ujet, art. 8. (m) Ibid. art. 9. 

10 
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goods infenor in quality to what the bill of lading imports, the 
goods should be valued onlj according to their actual quality 
and wortli, and not on the representation of the bill of 
lading(n) , 

130. It remains for us to remark, as to the manner of mak« 
ing out an account of the losses, that in this respect the Ordi* 
nance departs from the laws of Rome. The civil law(o) con- 
tends itself with requiring repayment of the first cost of the 
goods, aldiough their value might have been increased by their 
reaching the place of their destination. A*ec ad rem pertinebitf 
is there said, si hce quce amissce sunt pluris veniri poterant, 
quoniam deirimenti non lueri Jit prcestatio. The Ordinance, 
on the contrary, which requires tlie goods to be valued at the 
pri<:e tliey would bring at the port of discharge, indemnifies 
the owners for the gain they would have made, if their goods ' 
had arrived. This regulation seems to me more just than that 
of the civil law ; because the condition of those merchants, 
xvh^se goods are thrown overboard, ought to be made the same 
Vfith that of the merchants whose goods were preserved by the 
jettison ; and the latter liaving the gain which was to be made 
on the goods at the place of discharge, of course the former 
ought to have an indemnity for the profit which tliey would 
have gained if their goods had likewise arrived. 

131. After having made a calculation of the loss, a second 
account should be drawn up contidning the amount of all the 
pniperty subject to contribution : what that property is we 
have al ready declared. The goods saved by the j e ttison, which 
enter into this account, ought, like those thrown overboard, to 
be valued at the price which goods of the same quality are 
worth at the place of discharge. If the bill of lading represents 
the goods as of a quality inferior to their genuine quality, the 

ovmers would not be heard if they desire the bill of lading to 

i 

[(n) Ordtnnancef Dnjet, art. lOi 
\ (o) Dijttt. /. 2, #. 4, ad le^. Rhod, 
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be strictly followed ; because the goods are to be valoed accord- 
ing to titeir tme quality, which the appnusers hare ascertained 
by their examination in preparing to make up an account. 
And on the other hand, if the goods had been declared by the 
bill of lading of a superior quality, the owner would not be per- 
mitted to prove them of an inferior quality to that before re- 
presented by himself; for no person is ever admitted to allege 
his o\m fraud. Hence the goods ought to be valued according 
to the representation. 

132. Goods saved by means of a jettison, which by some new 
accident are afterwards deteriorated, do not contribute and are 
not estimated in this account more than their actual situation 
will justify. 

But it is not the same with those damaged by the jettison ; 
tiiey ought to be made use of in this account for as much as 
they would have been worth undamaged ; for if their owners 
are indemnified for their damage by the jettison, the goods are 
worth as much to them as those not damaged at all ; and in 
this degree therefore ought they to contribute. 

133. The two accounts haying been drawn up in the manner 
we have explained, the sum of the first account, which is the 
loss and damage, ought to be distributed among all the proper* 
ty contained in the second account, at a mark for each pound 
of their value.(p) (38) 

For example, the amount of losses is composed of 
1. Goods of Peter thrown overboard for the common safety, 
deducting freight, duties and expenses - 15,000 

S. Goods of Paul damaged by the jettison to the 

amount of - - - - • ' 5,000 

Total of losses and damage ... 20,000 

Tlie amount of property sulject to contribution is com* 
posed of 

(Jl) Ordwnaucej Ihijet^ art 7. 
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1 • Half the present value of the ship and freiglit ' • 60,00(> 
S* Goods on board belonging to the owner of the ship 20,000 

3. Goods of James in tlieir actual condition deducting 

freight • - - - - 50,000 

4. Goods of Nicholas do. do. - - 50,000 

5. Goods of Peter thrown overboard for which he is to 

be made good do. do» - - 15,000 

C Clothes and packages of goods of a passenger do. 5,000 
7. Goods of Paul worth at present 15,000, but when 

his damage is repaired, and freight deducted 20,000 

Totalof contributory values - - - £00,000 

The sum of this account being ten times as great as tlie sum 

totnl of losses, each person will have to contribute ten per 

cent on the value of his interest in the contributorv articles. 

The owners tiierefore lose .... 8,000 

James - - - - - - 3,000 

Nicholas --.-.. 5,000 
The passenger .... - 500 

Peter contributes to be deducted from what he receives 1,500 
Paul the same - ... - 2,000 



Total of contributions ... 20,000 

Of this sum Peter will take 13,500 livres, which is the amount 
of his loss diminished bj his share of the contribution ; and 
Paiil will take 3,000 livres, which is also the amount of his loss 
ivilh the same diminution. 

134. The contribution being thus regulated, the Ordinance 
declares, that if any person liable to contribution refuse to pay 
his share, the master may retain and even sell his goods to the 
amount due, under authority of court, in order to secure or sat- 
isfy the contribution.{q) This article is to be interpreted in 
connexion with another heretofore cited, which sajs,(r) that 
the master cannot retain goods on board as seciirity for the 

(?) Dnjet, art. 21. (r) Dufret, art. 23. 
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JMghit ha that h» ctm mdif have them teixed in 1h€ UghUn ni 
the time of dlatharge. If according to this article the master 
cannot retain goods in the ship in defaalt of the payment of 
freight ; for the same reason he cannot, when the merchant has 
failed to pay his contribadon for ayerage* refuse to deliver the 
goods from on board his ship. Contribution for average ought 
to have no privilege over the freiglit ; and therefore what in 
said in the Ordinance as to retaining goods as security for the 
contribution, ought to be understood in tliis sense, namely, not 
that he can retain them on board and refuse to deliver tlicm» 
but that, after they are delivered, he may seize them in the 
ligliters, on the quay, or in the store-houses. 

Valin observes that, although, according to tliis article, the 
master may make seizure of the goods and when it is made the 
owner cannot replevy them without giving security, neverthe- 
less it is not usual to make such seizures, unless the solvency 
of the merchant is doubted ; and that of course a master, who 
has not made this seizure, and who has let tlie merchants re- 
move and dispose of tlieir goods, is not liable, in case either of 
them proves insolvent, except when those interested in the di- 
vbion.of the loss had seized the goods in his hands. 

ARTICLE V. 

On the ease in which goods throum into the sea are 

recovered. 

t35. The owner of goods thrown into the sea for the preser- 
vation of the ship, whatever consent he may give in this re- 
spect, is not considered as relinquishing his property in that 
merchandise ; quoniam, says Javolenus, non potest videri id pro 
derelicto habitum,quod saluHs causa interim dimissum est.{s) 
Hence if goods thrown overboard are after^vards drawn up, 
whether by divers or by fishers, tliere is no doubt tliat tlie own- 

(0 DigtMU I 21, f . 2, <fc atquir, pMten, 
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cr niaj reclaim and recover them on paying the cost incurred 
in tlicir rccovcrj,(S9) 

136. When the owner of goods thrown into the sea recovers 
them, if contribution is not already made, it is evident that 
in making it, he can be chuged in the estimate of losses, not 
for the whole price of the goods, but only for the sum they are 
depxYciatcd in value, and for the cost of their recovery. 

If they are recovered afterwards, the Ordinance provides 
for the case.(f) If goods throum into the sea are recovered 
4ifter the distribution of losses, the owner shall return to the 
masler, and others interested, what he has received from the 
contribution, deducting the damage they have suffered, and the 
e.vpenses of their recovery. 

Observe that the owner, whose loss has been made good ta 
the whole value of the goods thrown overboard, having contri- 
buted himself, and deducted from his nominal receipts a part 
of this value, ought also to have a share of the sum restored 
ilie contributors. For instance, if Peter has been made good 
bj the contribution, in the sum of 15,000 livres, for which he 
is charged in the estimate of losses, and which was the whole 
price of his goods; and if his goods are still worth 10,000 livres-' 
-when deduction is made for their damage and for the expense of 
getting thcni out of the water ', then he will be obliged to restore 
10,000 livres to the amount contributed. Suppose this amount 
to be 200,000 livres ; tlie 10,000 livres will be a twentieth part 
of it ; and each of those interested in the contribution ought to 
take five per cent, from this sum of 10,000 livres, that is, a 
twentieth part of Uie sum for which he was charged in the 
amount of the contribution. Peter being there charged- 15,000 
livres, and having contributed in the proportion of this sum by 
the deduction from his receipts, ought to retain 750 livres in 
the 10,000, and the surplus of 9,^0 livres should be distributed- 
in tiie same proportion among all those charged in the average 
contribution. 

(0 Dttjet, art. 22. 
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Of Met kimdM ofcomwum mcenge wkM give rite to 

eoiHiributiotu 



1S7« Tlie Ordinance cnvmcrates tliote common aToniges* 
which moot < (rdinarilj happen.(ii) 

The first lind if of thingt givem to ptrdet hg comporithn 
for the ram om of the thip mid merdutndi$e* It it endent 
that the loss of things given pirates hj composition to induce 
them to let tl te ship proceed, being a loss saffcred to prevent 
the ship and all her goods from falling into the hands of pirates, 
is a common average, for which they, to whom the goods belong 
and who ha> e lost them for the common safety, ought to re- 
ceive an indemnity by contribution made in the same manner 
as in the case of jettison* 

Although the privateers of enemies, which in dme of war 
have a commission to cruise, are not strictly speaking pirates, 
still what is here said of things given by composition to pirates 
ought to be understood of things given by composition to priva- 
ieersmen ; there is a parity of reason. 

138. The Ordinance says given by composition / in order 
that what has been given a pirate or privateer should be con- 
sidered as given for the common safety and as a common 
average to be suffered in common by contribution, it must 
have been given by composition j that is to say, the thing» 
must have been offered the cruiser to induce him to let the 
ship proceed, and that cruiser, having accepted the proposal 
and received the things offered, must in fact have permitted 
the ship to pursue her course. But if the cruiser had made 
himself master of the ship, and without any composition had 
selected the most precious effects and those which suited him 
best, and had then let the ship proceed with the residue ; the 

(m) JDtff avanei% art. 6. 
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loss of goods thus taken possession of, would have been only 
a simple average to be wholly supported by the owners of the 
goods i for the cruiser having taken possession of the goods by 
force, because they suited him best* it cannot be said that they 
were given him for the common safety, nor that tliis is a loss 
incurred with a view to save the ship and the residue of tlie 
merchandise. Tliis we learn from the civil law. Si navis a 
piratU redempta sit, 8ervius, Ofilius, Laheo, omnes conferre 
debere, aiunt / quod vero prcsdones abstuleritU eum perdere cu- 
Jus fuerit{v) 

In like manner what any one has promised to give, not for 
the common safety, but for the ransom of his private goods ; 
if he was afterwards obliged to give it, for instance in order to 
deliver persons whom he had left with the cruiser as hostages ; 
then it would be merely simple average without any contribu- 
tion. Hence the law subjoins : nee conferendum ei qui merces 
9uas red€merit{4Q) 

139. Although what is given a cruiser should be given by 
composition for the ransom of the ship, and to procure her 
release ; still if contrary to the faith of the composition, he 
take possession of the ship and pillage her, there will be no 
contribution ; and tlie owners of the goods given ineffectually 
by way of composition, can demand nothing from those who 
save their goods from the pillage; as in case of a jettison, 
Di'hich has not prevented tlie ship from perishing in the storm, 
for which it was made, there is no contribution made by those 
nk'ho preserve ihoir goods from the shipwreck : for in order 
that a loss made with a view to the common safety should give 
rise to contribution, it must for the time being have procured 
tlie preservation of the vessel. 

But if the cruiser, executing the composition, let the ship 
proceed, and after^vards another accident happens by which 
tlie ship again falls into the hands of enemies, there %vill never- 

(v) Di^»t. h 2, #. 3, de leg* Rhod. 
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thtlett be a eontribptioii ; and thow who mt« their goods from 
inllage in the lecoiid accident will contribate for the lost of 
goods giren away in the first towards a composition, which for 
the time being saved the ship and the goods on board : in the 
same manner as was laid down in pursuance of the laws res- 
pecting jettison. 

140. The Ordinance in another place(tr) regulates the con- 
tribution occasioned by ransom. Contribution on aeeount of 
ransom, it says, shall be tnade on the current price of the goods 
at the place ofdisdiarge, deducting expenses f that is to say» 
the expenses of unloading and of the freight due on the 
merchuidise : for the merchant would not have made profit 
on his goods but with this deduction. The Ordinance pitt- 
ceeds : and on the total amount of goods and freight, deducting 
provisions consumed and advances made to the seamen. Here 
is the first difference between this contribution, and the contri- 
bution made on account of jettison and other common averages ; 
in which the owner of the ship contributes only for the half of 
the value of the ship and half of the freiglit, as we have seen 
before : whereas in case of ransom he contributes for the wliole 
ship and freight For the rest, in the account of contributing 
values, freight is charged with a deduction of provisions 
consumed and of advances made the seamen ; because tlie 
freight affords the owners a profit only under this deduction. 

141. The Ordinance adds: who, that is the seamen, trttt 
also contribute at the discharge of the freight in proportion to 
what remains due them of their wages. This is the second 
difference between tliis contribution and those made in case of 
other averages. It is repeated afterwards in tlie title concern- 
ing the hiring of seamen, Vhere it is said i{x) the wages of 
seamen contribute to no average, except for the ransom of the 
ship. The reason of the difference is the great advantage it 
procures seamen, whose freedom it preserves. 

(w) Dufretj art. SO. (») Du loytr dee mutehttj art. SO. 
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Observe that it is nsLid, shall contribute at the discharge of the 
freight. It is not therefore that the owner of the ship is to make 
anj profit by this contribution of the seamen ; the merchants are 
not to gain ; thej are sufficiently benefited by the contribution 
of the owner of the ship, in discharge of the ransom, for the sum 
total of the ship and freight. Of course the wages of the seamen 
ought not to be comprehended in the account of contributory 
values, in regulating the contribution between the owner of the 
ship and the merchants ; but after this contribution is regulat- 
ed, the share of tlie contribution, paid by the owner of the ship, 
ought to be divided and borne in common between the owner 
of the ship in proportion to the freight, and by the seamen in 
proportion to what is due them for wages. For instance, sup- 
pose the owner of the ship, on account of his freight valued, af- 
ter deductions, at the sum of 24,000 livres, should be charged 
a sum of, r»000 livres in the contribution, and tliat 4,000 livres 
remain due the seamen : tlicn the sum of 7,000 livres, which the 
owner has been charged for freight, ought to be proportionally 
divided between the said owner and the seamen : and the sum 
of C4,000 livres, amount of freight, being six times that of 4,000 
livres, amount of wages due ; the owner ought to bear six 
sevenths, and the seamen one seventh, amounting to the sum 
of 1,000 livres, which the master of the ship will deduct from 
the 4,000 livres due them for M'age3,(41) 

142. The second kind of common average, enumerated by 
tlie Ordinance, is o( goods thrown into the seaf which we have 
discussed in the preceding section. 

Tlie thii-d species is, of cables or masts broken or cut, anchors 
and other effects abandoned for the common safety. In order 
that this damage be considered as made for tlie common safe- 
ty, it is requisite, as in case of jettison, that it should have been 
done by tb.e advice of the merchants in the ship, and of the 
prinrjpal persons of the crew,(^) in a violent stonn or when 

(5) Ordonuance^ Dujet^ art 1 & 2. 
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tbated bj pintet or enemies, and that it should for the time 
Jnito procured the pfctenration of the ship. 

When this damage has not been made designedly to procnro 
the preservation of the ship» but has happened in consequence 
of a gust of wind, it is onlj simple average* which does not 
give rise to contribution, and which ouglit to be suffered wholly 
bj the owners of the ship :(42) as decided by the Ordinance, 
which declares»(x) that the lot$ of cables^ anchors, $ait$» mastt 
or riggingt caused by storm or other tnarine aecidentt is only 
simple average. Tliis being simple average, the o%vners of tho 
goods are not obliged to contribute any thing for the expense 
of refitting the ship, so that she may finish her voyage and con- 
vey tlie goods to the place of their de8tination.(ff) In the same 
manner I sliould not be liable if a locksmith sliould break his 
hammer, or anvil, in laboring at the work wliich I have given 
him to perform.(^) 

143. The fourth kind is the damage done the goods, remain- 
ing on board the ship, in making the jettison : of which we 
have spoken in the preceding section. 

The fifth kind, is the dressing and nourishment of a sailor 
wounded in defending the ship. This extends to the case of a 
combat maintained to prevent the capture of the ship by cruis- 
ers ; the seaman having exposed his person for tlie common 
safety, the expense of his nourishment, and of the dressings 
required by his wounds, ought to be borne in common, and re- 
puted common average. It matters not whether he was wound- 
ed fighting Viith arms in his hands, or in working the ship, 
during a combat: in both cases he labored for the common 
safety. 

'What is said of a sailor, seems to me to extend to all 
the persons in the crew, and even tlie- master: if in fighting 
or working the ship during a fight, or in giving orders, they 

(x) De9 avariety art. 4. 

(«) Di^cft. /. 6, ad Ir^. BhwI. (6) RU. K S, 1. 1. 



84 eOMMOV AVXRA6E* 

have lieen wounded, as it would have been done for the com« 
inon sufetjr, the charge of nourishment and dressing is a com- 
mon arerage. 

I think likewise the same may be said of passengers, who 
may have taken up arms in a fight, at the requisition of the 
master: if they are wounded, the expense of their nourishment, 
and dressing ought also to become a common average. 

If it was not in fight, but in performing the ordinary service 
of the ship, that a seaman was wounded, it is not a common 
averags. This distinction is established by the Ordinance.(c) 
Tht seaman, who sliall be wounded in the service of the ship, 
or wh>7 shall fall sick during the voyage^ shall be paid his 
wages, and dressed solely at the charge of the ship / and if he 
is wounded infightiug enemies or pirates, he shall be taken care 
of at the cfiarge of ship and cargo. 

For the same reason that the cost of nourishing and dressing 
a seaman wounded in fight is a gross average, to be supported 
in common ; so that which is to be paid the heirs of a person 
killed in battle in addition to what would have been paid them 
if he had died in sickness, and which consists in the wages of 
the senmen from his death to the end of the voyage,(iQ ought 
to be reputed gross and Common average ; as Valin remarks, 
and as is hereafter explained at length. I have nevertheless 
heard a distinction made in this respect between the case 
when the master has hired other seamen to replace those kil- 
led, and the case in which they have not been replaced. When 
the master has hired other seamen to replace those who were 
killed, the payment, which he must make the heirs of the de- 
ceased, of the wages accrued since the death of the seamen to 
the er.d of the voyage, is for him, inasmuch as he is equally 
obliged to pay tlie wages of the new seamen, a double expense 
and an extraordinary expense, which, being caused by the 
dcatli of seamen killed for the common safety, constitutes a 

(e) Dei hyen det matchtt, art. 11. (</) Uid. art. 15* 



vnwtL BivBt or atssaos. 85 

common tfcrage ; and here therefore the merduoits ong;ht tft 
contritMite. Bot when a sailor killed in battle is not replaced, 
the payment of wages, which the master makes the heirs of the 
sailor, does not seem to be an extraordinarj expense, nor coii« 
sequentljr a common average ; for the master pays no more in 
case of the sulor's death, than he would have done if he had 
continued alive ; since he mast then have paid the sailor him- 
self the same sum which he now pays his heirs. This distinc- 
tion seems to me quite plausible* 

144. The nourishment and care of sailors wounded in a 
fight sustained for the defence of the ship being common aver- 
age, it ought also to be decided that the damage, suffered by the 
ship in this fight, should in like manner be deemed common 
average, to which the goods on board the ship ought to contri- 
bute. This damage is very different from that wliich is caus- 
ed by a storm, and which is only simple average, because it is 
not suffered for the common safety. The fight, on the contra- 
ry, being sustained for the defence of the goods as well as ship, 
the damage, which the vessel receives, is suffered for the com- 
mon safety, and of course is common average. 

145. The sixth kind is the expense of unloading in order to 
enter a harbour or river, or to get the vessel afloat. This ap- 
plies, as Valin observes, only to the case of a storm or chase, 
or other accident If to prevent shipwreck, or capture, it is 
necessary to enter a harbour, which is not the place of destina- 
tion, and which cannot be entered without unloading a part of 
the cargo, which for the time is deposited in boats or lighters ; 
these are extraordinary expenses made for the common safety, 
and for tlie preservation of the ship and goods, and of course 
they are common average, to be supported in common by con- 
tribution. It is the same with the expenses incurred to get the 
sidp afloat, that is, in sailing out of the place where she had 
tdkcn refuge, and being put into a condition to pursue the voy- 
age with her cargo. But the expenses of unlohding incurred at 
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^e place of destinatiou, when the harbor there is such that the 
ship cannot enter without unloading, are oniinary expenses to 
be 8upp«3rted bj those to whom the goods belong. Such are the 
sentiments of Valin. 

140. The seventh kind of common average, described bj the 
Ordinance, is when the ship is unable to enter safely a port or 
river, with her whole cargo, and a part of it is unloaded into 
boats, denominated lighters. It is comprized in these two ar- 
ticles, of the title on jettison. In case of the loss of goods put 
in barks to lighten the vessel when she is entering a port or 
river, contribution shall be made by the ship, and her entire 
cargo. But if the vessel is lost with the residue of her cargo, 
no contribution shall be exacted on the goods placed in lighters, 
although they sliould arrive in safetif.{e) The reason of tlie 
distinction is, that, the dischaige of the goods into lighters hav- 
ing been made for the preservation of the ship, and the remain- 
ing goods, in oi-dcr that the ship might enter the harbor with 
greater facility, the loss of these goods in the lighters, where 
tJicy W(>re deposited, has been suffered for the preservation of 
the ship and remaining goods, and of course ought to be suffer- 
ed in common: but when the ship herself is lost, and the 
lighters arrive in safety, it cannot be said that the loss of the 
ship has been suffered for tlie preservation of the lighters. 

The rules in these two articles are drawn from the civil 
]aw.(/) JWtvis onustm levandx causa, qum intrare flumen vel 
portum non poterat cum onere, si qucedam merces in scapham 
trajectiB sunt, eaque scapha submersa est, ratio haberi debet 
inter ei>s qui in nave merces salvos habent, cum his qui in sea" 
pha perdiderunt, tanquam si jactura facta est s contra, si sea- 
pha cum parte mercium salva est, navis periit / ratio haberi non 
debet eorum qui in nave perdiderunt; quia jactus in tributum 
salva lave venit.{g) 

(e) Art. 19 & so. (/) JHj. h 4, ad kf. lihod. 
( j^) Id ett, it demum jaettu, ea demumjactvra venit in trthuttm^ qiui 
•4uf talvandam navcm facta atf etper qtiam mvit talvaficta.etu 
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The rule does not take effect, except when the diidiirge of 
the goods is made with a view to lightening the ship^ and fa- 
cilitating her entrance into port, whether that port is the place 
of destination or not ; but if the merchant unloads only that 
the goods may sooner arrire on shore, while the vessel renuuns 
in tlie roads, the discharge not being made for the preservation 
of the ship, and goods remiuning on board, the loss of the goods 
should not be reputed common average, but sliould be borne 
entirelj by those to whom the goods belong. 

A distinction has been made with regard to the same re^- 
lation. When it is to enter a port where an accident has com- 
pelled the ship to stop, that she is lightened, this regulation 
always takes effect; because there could have been in this case 
no fault of the master, who could not foresee, when loading, 
that he should be forced to enter this port But when it is to 
enter the ship in the port of her destination, that she is light- 
ened, the master who knew or ought to have known tlie capac- 
ity of the port, whither he was bound, is to blame for taking in 
so full a cargo ; it is therefore by tlie master's fault that it has 
become necessary to remove the goods into lighters, and that 
the goods so removed have been exposed to the risks they run 
on board these barks, and which they would not have run on 
board the slup ; and of course the master alone ought to be 
responsible in case of accident, and a loss could not be reputed 
common average. 

147. The Ordinance contmns an eighth kind. It 8ay8,(i^) that 
the loadmanage,{42) towage and pilotage for entering or sailing 
* out of harbors or rivers, are petty average, which shall be paid 

one third by the ship, and two thirds by the merchandise* 

Loadmanage is tlie pay of loadsmen, that is, persons who 
sail before ships in barks with instruments for towing the ship^ 
\ and directing her course, in order that she may escape the dan- 

gers in her way.(t) 

(h) J)c9 avarief^ art. 8. (t) Guidon dp la JlUr^ ch. 14. 
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Tntage is that which is gireii for towing ships into riv- 
en.{k) 

Tilotage is what the master gires pilots of the place, which 
the vessel is approaching or leaving, to conduct the ship in and 
out, and enable her to avoid the dangerous spots of which these 
pilots of the place have knowledge. 

This kind of common average has two things peculiar to it : 
the first is tliat, although common average is usually named 
gross average, this, because of its smallness, is called petty 
average : the second is, that, whereas in common average an 
estimate is made of tlie ship to determine the part she ought 
to pay, for the contribution to this average, on the contrary, no 
estimate is made of the value of the ship, but one third is taxed 
on the shipk and two thirds on the merchandise. The reason 
as that ilie expense is too inconsiderable to require an appraise- 
ment of the 8hip.(44) . 

148. Observe that the expense of loadmanage, towage and 
pilotage, are not properly average, unless made on occasion of 
8ome storm or chase, by entering a port other than tlie place 
of destination, or departing from it ; for it is only then that 
these charges are an extraordinary expense. Now according 
to the definition which we have given, and which is authorized 
by the Ordinance, averages are an extraordinary expense. 

Although these charges of loadmanage, towage and pilotage, 
when incurred entering the place of destination, are an ordina- 
ry expense, and so not properly an average, nor a thing for 
which underwriters are liable, still even in this case they are 
borne in common, one tliird by the ship, and two thirds by tlie 
goods, and are assimilated to common average. 

Tliis interpretation of the Ordinance is given by Valr/i, and 
conforms to the relation, this article has with the succeeding, 
which says :(Q The duties of discharge, inspection, report, 
tuns, beacons and anchorage, shall not be reputed common aver* 

(k) Guidon de la JUkr^ ch. 16. (0 /^t vtaHeo, art. 9«> 
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1^, hU Mil he paid hjf the waiter. It is certain that this ar« 
tide ought to be vnderstood onlj of the case in which the paj- 
ment of these duties is an ordinary expense, that is to say. 
when they are paid at the place ^ tlie ship's departure and 
destination ; for when these duties are paid, on entering or 
leaving a port» where a storm or chase obliged the Vessel to 
stop, the payment of these duties, being an extraordinary ex- 
pense, is an average, and a common average, since it is incur- 
red for the common safety. This article applying then to the 
case of ordinary expenses, and being put in opposition to the 
preceding, it follows tliat tlic preceding ougiit to be understood 
of the case in which the loadmanage, towage and pilotage, are 
an ordinary expense. 

149. The duties of Jiscftargv, of which tlie Ordinance 
speaks, are those which the master pays the admiralty at 
the place of his departure, to obtain a discharge or passport 
for the vopge. 

Those of inspecHon are what is given the officers of the 
admiralty for inspecting tlie ship. 

Those of report are what is due for the declaration which 
* the master must make to the admiralty, at the place of his ar- 
rival, or where he stops. 

Tuns are empty casks placed above rocks and sand-banks, 
where they serve as a signal to shun the danger. 

Beacons are a general expression, comprehending every 
thing which serves to indicate the route at sea ; and there- 
fore tun and beacon-duties seem to be small duties, re- 
quired of ships entering ports fur the maintenance of buoys 
and beacons. 

•^indioragC'duHa are duties paid tlie admiralty, for permis- 
sion to anchor the ship. 

150. There are some others, beside tliese different kinds of 
common average, mentioned by the Ordinance, which we have 
described. For instance, when a ship b pursued, and the 
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master to avoid capture runs the skip ashore»the damage caus- 
ed the ship or goods bj the stranding is a common average^ 
because it was incurred for tlie common ^etj. 

151. Valin verj properly considers as a common average 
the expenses of a ship, which has taken refuge in a port» or 
under a citadel, to escape from the vessels of enemies^ and 
-which remains there until the enemy has retired ; for this is 
an extraordinary expense incurred for the common safety, 
and of course it is a common average ; it was for the com- 
mon safety that the master took refuge in the place, and there 
remained.(4d) 

This case is difierent from that of arrest by princes ; for it 
cannot be said that expenses caused by an arrest of a prince, 
for the support and wages of seamen, has been made for the 
common safety ; this arrest is compulsory, arising from supe- 
rior force, against which the merchants did not engage to se- 
cure the master, nor the master the merchants* Therefore, 
ivhen the ship is hired for the voyage, this expense should 
be borne by the ship as simple average.(fii) When the ship 
is hired by the month, this expense is reputed gross aver- 
age, for a particular reason whicli we have already noticed ; 
namely, tliat the master, not receiving in this case any freight 
from the merchant during the time that the arrest contin- 
ues, he is not obliged . to furnish the services of his sailors 
for the guard, and preservation of the goods without some 
recompense.(46) 

152. After having explained what is common average, it 
IS easy to know what is simple average ; since it is every loss 
not suffered for the common safety. Hence it is that the Ordi- 
nance says :(n) The damage happening to goods through their 
inherent defects, hy storm, capture, shipwreck or stranding, the 
expense of saving them, the duties, imposts and customs, are 
simple average home by the owners* 

(m) jDti avariet^ art. 7* (») l^itL art* 5* 
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153. Even if the damage alioiild hare been cnued bj lUie 
fault of tiie master, or hia people, it b ttill simplo arerage, and 
does not give rise to contrilration ; but the owners oif the goods, 
in this case, may be indemnified by bringing an action against 
the master and owners of the ship^ his principals. To this 
eflfect is the Ordinance.(o) The damage done to goods by the 
fault of the tuaster, or of fAe ere ic^, in not well eloeing the hatdi' 
es, mooring the Mp, or furnishing her with good cordage, or 
otherwise, is simple averttge, whidi falls wn the master, ship 
and freight. It shall fall on the master because the merchant 
has an action ex eondueto against him for indemnity, as we 
have seen in discussing the contract of affreightment. Tlie 
article adds, ahip and freight, because the merchant has. against 
the owners of the ship the action exercttoria, for which they 
can abandon the ship and freiglit ; and if this be not sufficient 
to indemnify the merchant, he may satisfy himself out of the 
property of the master. 

154. In like manner all the damage suiTered by the ship, 
when it is not for the common safety, is a simple average to 
be borne wholly by the owners of the ship, saving to them a 
remedy against the master, when it was caused by the fault of 
him or his people. Hence the Ordinance says :(p) JV^ contri^ 
button shall be made on account of damage done the ship, unless 
it teas done to facilitate the jettison. And we may add, or fit 
any other manner for the common safety, as would be damage 
sustained in the defense of the ship. 

155. There is another kind of average, concerning which 
the Ordinance contains a peculiar regulation.(9) It is thenver- 
age or damage suffered by a ship in the shock or falling foul 
of another, when no fault of tlie master or crew caused them 
to strike. 

According to the principles of the civil law,(r} when a ship 

(o) De» avariet, art. 4. (^) 2>ti jet, art. 14. 

{q) Dee Gvariee, art. 10. (r) />($•• f. 29, t. S & 4, ad /. Aguii. 
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strikes or boards another without any fault of the master or 
crew, this boarding is regared as an accident qvi a nemine 
prfBstatur, and the owner of the damaged ship has no action 
for reparation. . But as it may sometimes happen that the fault 
of the master or of his people occasions the damage, when the 
fact cannot be proved, the Ordinance, in this uncertainty, un* 
willing to make the ship bear the loss, as if a fault had beea 
proved, and equally unwilling to discharge the ship from the 
whole loss as if the master's innocence was indubitable, has 
thought proper to divide the difference, and make the dam* 
age to be borne equally by the ship damaged, and the ship 
which caused the damage* This it has done by saying : In 
ease a s/tip runs against another, the damage shall be paid 
for equally by the veaseli, whether at sea, in a road, or in 
port* 

Halations of this nature, by which tlie difference is. divid- 
cd into halves, and which the gloss denominates judicium rus- 
ticortim, are not unknown to the civil law : the Institutes fur- 
nish us with an esamplc.(s) (47) 

The rule under consideration is founded on a reason of pub« 
lie interest, in order to make masters of vessels more careful in 
taking every precaution to avoid such a misfortune. 

156. The Ordinance has it, shall be paid for equally: mean- 
ing by the term equally, that tlie ship which caused, and the 
ship which suffered, the damage, should bear it by moieties, 
as expressly declared by the Judgments of Oleron.(f) The 
damage, therefore, is not borne in proportion to the value of 
either ship : if in striking they caused mutual damage, each is 
to bear half the damage done to both ships. 

157. The words are, by the vessels, that is to say, by their 
owners. If the master of the ship, which caused the damage, 
or his crew, cannot be proved in fault, the master is not lia- 
ble, unless he should happen to be himself owner of the ship. 

(t) De vu{f. tubtt* i^Jttt, (/) Art. 14. 
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It it not wnmal ift llie dril kw, that •nucft diodd ia 
tome caict be R^misible fer tlw damage auued bj their 
propertj^a) 

The goods on board the ahipb which cavaed the damage* are 
not obliged to cootribate ; for the Ordinance aajSp iy the vet* ' 
tdsf and thb damage* not being fnOTered for the commoa 
safety, it not a common average to which the cargo ought to 
contribute. 

158. When a thip^ in acddentally ninnbig against another, 
not onlj damages tliat ship^ bnt also the goods on board, the 
owners of the goods hsTO no action bj wluch to procure in- 
demnity ; for the Ordinance speaks only of damage done the 
ship ; and as the regalation b contrary to the regular princi- 
ples of the law* it admits of no extension, ^uod contra rotlo- 
nemjurU introduetum ett fion debet trahi md con$equentias,{4S) 

159. These remarks apply to the case where nobody is prov- 
ed in fault: hut if the thips strike hy the fault of either of the 
masters^ he who caused the damage must make rcparatiov,(v) 
If the master, by his fault or that of his people, caused the dam- 
age, he must repair it as to both ship and cargo. Valin addu- 
ces screral instances, in which the fault of the master is the 
cause of the damage. It is his fault if the ship* not being well 
fastened, broke away, and run i^inst another ship. So like- 
wise, it is his fault, if, when his ship is at anchor, he has not 
put out a buoy, that is, a piece of wood floating over the spot 
where tlie anchor lies ; and for want of this precaution, he it 
responsible for the damage ships may suffer by running foul 
of his anchor. 



(v) ZHgett* /• 7, 1. 19 dSamn. tit/Sr* (v) Df awtriet, art. 11. 
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^ PRELIIIIVABT ARTICLE. 

160. The Marine Ordinaiice enamerttet four different meth- 
ods of engaging mariner8,(tr) namely, for the TOjage» bj tha 
month, on profits, and for a part of the freight 

The engagement of mariners fw the voyage it a true eon- 
tract of letting to hire, bj which a sailor lets the master of a 
ship his services for a vojage, in consideration of a single de- 
terminate sum, which the master, on his side, promises to paj 
him as wages for the whole vojage. 

Engagement by the month is also a genuine contract of let* 
ting to lure, by which a sailor lets the master of a ship hit 
ter^'ices for a vojage, in consideration of a sum which the mas- 
ter is to paj him for each month that the vojage continues. 

These two contracts differ in this, that in the first, the hire 
consists in a single sum for the services of the whole vojage^ 
whether less or greater in duration ; whereas in the second, 
tlic hire consists in so much money as the vojage is months in 
duration. 

161. Engagement on profits, or on shares, is a contract by 
which a sailor promises to serve the master of a ship, during a 
certain period, or a certain vojage, for a certain part of the ex- 
pected profits. This is a bargain sometimes made bj sailors 
with masters of cruising ships going a cruise in time of war, or 
roasters of fishing vessels. 

(o) J}e$ hvcrt J^t matelot$^ art. 1. 

13 
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Engagement for a f ar^ of iih% ftdf^i is a contract bjr 
'which a sailor promises to serve the master of a ship in a 
certain voyage, for a certain part, which the master promises 
to pay him, of the freight to be received bj the ship, from the 
merchant-freighters. 

''■ The two last kinds of engagements are contracts of part- 
nership. 

i I6i2. It is principally of the two first kinds of engagement, 
tl^at is to say, the hiring of seamen for tlie voyage, and for the 
month, tliat we now propose to treat In one section wo shall 
consider tlie persons between whom the contract is made, its 
farm and the obligations contracted by the sailor; and in 
another, the obligations of the master towards the sailor. 

We may remark, before entering upon the subject, that the 
regulations, cited by us from the title concerning the hire of 
sailors in the Marine Ordinance, equally apply to the rest of 
a ship's crew ; for the last articlc(a:) in this title provides, tliat 
ei*er^ XhXnQ ordered by the present title touching the hire» dres» 
sing, and ransom of sailors shall apply to the officers and 
others of the s/tip's company. This even extends to the re- 
frpective obligations of tlie master to the owners of the ship. 
And of the owners to the master. 



SECTION L 

Of (he persons between whom the contract is made, of its form, 
and of the obligations of the saUor* 

f ARTICLE 1. 

Of the persons between whom Uie contract is made. 

163. The master of a ship being tlie person to whom the 
owners have entrusted her command and management, he 

(x) JDu Ivyer d9$ matthtt, art. 21. 
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ought to haTO power, m we haTe remtrkcd in the first part, to 
make all contracti concerning the command and management 
of the ship. Therefore he b abore all anthorized to contract 
with sailors and other mariners, in order to take them into his 
serrice, and compose of them his crew ; for it is just that he 
should have the choice of those men, who are to cooperate 
with him for the conduct of the ship, and for whose faults, 
or constructive faults, he is responsible. Hence the Ordi« 
nance sajs :(y) It snail belong to the master to make up the 
ship^B company, to choose and hire the pilots, mate, sailors and 
companions* 

The name of pUot is given him, to whom is entrusted the 
steering of the ship.(x) 

The mate is charged with the execution of the master's or- 
ders, and commands in case of the master's illness.(a) 

Companions is a general term, comprehending all persons 
who compose the crew. 

When the owners of the ship are not on the spot, the master, 
beiog unable to consult them, has an absolute authoritj, as to 
the choice of the persons taken into the ship's service, and 
on the terms of the baigain made with them, and his acts bind 
the owners of the ship, his principals, who, although not con- 
sulted, cannot censure the bargain nor complain of it, provided 
it has been made on ordinary and reasonable conctitions. 

164. It is not the same when the owners are on the spot ; 
wherefore the Ordinance subjoins ;{b) which he shall do in con- 
cert with the owners, when he is in the place of their residence. 
The master ought in tliis case to consult them, both with re- . 
gard to the persons whom he means to take into the ship's ser- 
vice, since he ought not to take anj that are disagreeable to them, 
and wit^ regard to the price of wages. If the master fails to 
consult the owners, the contract is nevertheless valid, as between 

(y) Det capitainety Art. 5. (z) Ordmnance^ Du piiote. 
(a) Ordohnance, Du eonlrMnatrrr. (fr) Du tapitaine, art S. 
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him and those ivith whom he contracted; and he cannot refuse 
them the stipuhited price ; but the owners maj find fault ^vith 
the price» and require the master to deduct from it, if it is 
too dear. 

165. All persons, who follow the profession of sailors, ought 
to be classed, that is, enrolled in the classes of sailors in some 
one of the departments of the marine. These sailors all owe 
the king's ships their senrices one jear in everj three ; and 
during the other two years, they may let themselves to masters 
of merchant vessels* Merchants cannot take any others in 
tFeir service, except strangers, En<;lish, Dutch or Italian, or 
natives of any other country, provided that the number of 
these foreign seamen do not exceed a third of the whole ship^a 
company.(e) 

ARTICLE II. 

Of the form of thi$ contract* 

166. Tlte Ordinance requires these contracts to be reduced 
to writing. It says i{d) The agreements of masters tvith their 
crew shall he reduced to ivriting, and shall specify all the con- 
ditions, whether engagements were made for the voyage or the 
month, on profits or freight; otherwise the sailors will be he- 
liived on their oath. This form exacted by the Ordinance 
regards only the proof of the contract, and not its substance ; 
in fact the contract by which a sailor lets his services to the 
captain of a ship, although not reduced to writing, docs not 
cease to be valid in itself, or to bind the parties in foro consci" 
e?if(>,and even in a court of justice, when the parties disagree. 
This article regards then nothing but the proof of the contract, 
excluding evidence by testimony, and requiring the sailor to be 
bt^lreved on his oath. 

(e) Valln, Muveau Commentaire, &c« 
{H) Uu hyer de$ mstthti^ art* 1* 
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167. Hie things, concerning whicli there maj be dispute 
between the master and sailor, are either the qnalitj of the 
contract, or some condition of it tliat is extraordinarj and un- 
usual in the contract, or the price of wages. 

AVhen the dispute is on the qualitj of the contract, Valln well 
observes that the regulation of the Ordinance, which defers the 
decisorj oath to the sailor, ought not to take effect, unless the 
qualitj of the contract alleged bj the master is contrary to the 
usage ; as if in a place where it is customary to hire sailors 
for the voyage, the master should pretend that the contract 
was for each month, or for a part of the freight, the sailor, who 
pretends that he was hired for tlie voyage, should be believ- 
ed on oath. 

On the contrary, if the sdlor should pretend to have been hir- 
ed by the month, the master, who should say that the contract 
was made for the voyage according to the usage of tlie place, 
ought to be believed : the presumption being in favor of the 
usage, according to the rule, si non apparet quod actuui est, 
erit comequens ut id uquamur, quod in regione, in qua actum 
est, frequentatur.{€) The sailor, who is dissatisfied, can only 
require the master to make answer on oath. 

1G8. When the dispute is concerning some condition, which 
the master pretends was added to the bargain, and this condi- 
tion is not a part of tlic nature of the contract; as in this case 
it is for the master to prove liis allegations, according to the 
rule ei incumhit onus probandi qui dicit, if he has failed to 
write down the bargain, and have the proof at hand, the sailor 
ought to be believed on oath. 

But if it be a condition which the sailor pretends was add- 
ed for his advantage, and which is not in the nature of the 
contract, as it is for him to prove his assertion, he must 
refer himself to the master's oath, if the master is dis- 
8atisfied. 
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169« AVhen the parties agree on the kind of bargain, and 
the dispute is on the price of wages, for which it was made, 
it should seem that the oath ouglit to be deferred to the mas- 
ter tanqtiam digniorif nevertheless we have seen that the 
Ordinance defers it to the sailors : and this is a punishment of 
the master for neglecting to observe the regulation, in not writ- 
ing down tlie tenns of the bargaiii. 

ARTICLE III. 

Of the obligations of ieamen. 

iro. "Wlien a sailor has let his services to the master of a 
eliip for a certain yo/age, the services, which he is obliged to ' 
render, commence from before the ship's departure. The sail' 
ors, says the Ordinance,(/) shall be held to render themselves 
at the day and place assigned, to put the provisions on board, 
get the slilp ready and make sail. 

Although this article speaks only of provisions, nevertheless 
Talin seems to suppose that the present usage is to regard the 
lading of the cargo as comprised in the services owed bj the 
sailors. This takes place, according to him, not only as to the 
goods of the owners of the ship, but even as to the goods of 
merchants, who are not obliged to carry their goods any far- 
ther than the quay, wliere the ship is fastened, or to the side 
of the ship wlicn she lies in tlie roads, from where they ought 
to bo taken on board by the sailors. With regard to the care 
of stowing the goods, this does not belong to the sailors, but to 
persons called stowers. 

This custom, of obliging sailors to lade the ship's cargo, is 
not universal. I learn, that in most of the ports of Normandy 
the usage is otherwise ; that the engagement of sailors does 
not oblige them to do any thing more than be ready to embark 
M'hcn the ship is getting under sail ; that the article of the 

(/) J) ft matehtt^ art. 1. 



OBUOATXoyt OF njotuu 103 

OrdiBance above cited it not obtenred % tnd thit the nilort do 
not go to work on botrd before the departure of the Tessdf 
nnlets thej choose, and then for wages, that make no part of 
their engngement. The usage being diflferent in different 
places, the sailors are deemed to have agreed to those condi- 
tions, which are vsnal in the place where thej contracted their 
en<;£gfment, according to the rule, in eo^itraetihus vtnuad 
ea, qum nint mori$ H eontuetudinii in regionB in qua eon- 
trahitur. 

in. Sailors, who hare let themseWes for the royage, do not 
finish their engagement, until the ship arrives at the place of 
her destination and discharge. Such is the regulation of the 
Ordinancc.(») Sailon engaged for a voyage cannot quiit 
without a written discharge^ until the voyage ie finished, and 
the ship ia fastened at the quay and entirely unloaded. If, which 
often happens, the sailor had let his services for the outward 
and homeward voyage, he cannot leave the ship until she 
has returned to the place from whence she set sail, and is 
there unloaded. 

irs. All that we have said applies not only to tho case in 
which the sailor is hired for the voyage, but also to that in 
which he is hired by the month for a certain voyage : for hero 
he cannot quit the service at tlie end of each month, nor until 
the ship has arrived at the place of her destination, nor, ac« 
cording to the usage of some ports, until the ship has been dis- 
charged. The single difference between the two species of 
hiring, as we have already observed, is that when tl\e service 
is performed by the month, the hire consists in so much money 
every month the voyage lasts ; whereas when the service b for 
the voyage, the hire consists in a specific sum agreed upon 
whatever may be the length of the voyage. 

173. Although it is a principle with regard to obligations 
which consist in doing a thing, that he, who b obliged, cannot 

Or) Dt9 matelot9j art. S. 
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be constrained to do the precise act promised, according to the 
rule nemo eogi potest ad factum ; and although the non-per- 
formance of the contract only gives rise to damages, as wo 
have seen in the treatise on obligations ;(/() nevertheless, by an 
exception to this principle, sailors who have let their services 
for the ship can be compelled to render them with exactness. 
This appears from the Ordinance.(i) If the saibr quits the 
ihip before the voyage commences without a written discliarge, ' 
he may he taken and arrested wherever he can be founds and 
compelled by bodily restraint to restore what he has received, 
and to serve, so long as he had engaged, without compensation $ 
and if he deserts after the voyage is begun he sliall suffer cor^ 
poral punishment. ^ 

The penalty of deprivation of wages, here inflicted on a 
sailor who deserts, was formerly to the profit of tlic owner, 
who remained discharged of so much money ; but at present 
these wages are confiscated for the benefit of the king.(A*} 

Tlie corporal punishment, pronounced by the same article 
against sailors, who have quitted the sen'ice of the ship af- 
ter the Toyage commenced, is to be understood of the pun- 
ishment of whipping, according to the ordinance of March 
1584.(0 

The king's declaration of the twenty second of September 
1699, pronounced tlie punishment of three years in the gallies, 
against all those officers, mariners and sailors, who abandon at 
sea the sliip for whose service they were liired. 1 learn tiiat 
this law, for the punishment of the gallies, is not rigorously 
observed with regard to sailors who desert from merchant- 
ships ; but more severity is shown against those who desert 
from the king's service, and there are may instances of the 
infliction of this punishment on them conformably to the same 
declaration. 

(A) Det ObUgatioM, n. 152. (t) Dti matehUf art. S. 

{h) Sec the orders of council reported bj Valin. (/) Art 67* 
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174. It is eTident thtt the taflor it not lotject to imnish- 
mcnt, when, bjr means of an accident of superior force» inch as 
sickness, ho is prevented from fulfilling his obligation^ and 
from sailing with the ship on the service for which lie was hir- 
ed : the waster cannot in this case claim anj thing more than 
a discharge from payment of wages, and a return of what has 
been advanced. 

Suppose a sailor was unable to sail, because he had been 
detained prisoner by virtue of a warrant of arrest for a crimo 
of which he was accused, or suppose he was arrested in the 
course of the voyage in virtue of this warrant : in Uiis case if 
by the event of the process he was not declared convicted, the 
imprisonment would in like manner be reputed an accident of 
superior force, and there would be no ground for damages ; but 
if he was convicted of the crime, he would not, it is true, be sub- 
ject to tlie punishment described above, because his desertioa 
was not voluntary; but as it was througii his own act and 
fault that he was made prisoner, and had neglected to fulfil 
his obligation, he would be responsible in damages, for in* 
stance, to the amount wluch tlie master was obliged to give 
another to supply his place : all which is conformable to the 
principles established iu my treatise on the contract of iettin» 
to liire.(m) 

175. According to the ancient maritime laws the sailor or 
pilot, who let himself for the service of a ship^ was released 
from the performance of his engagement on restoring tlie wages 
which he had been advanced ; namely, when he bought a ship 
after his engagement, when he was made master, and when he 
married.(n) Valin well observes, that among us marriage con- 
tracted by the pilot or sailor docs not release him from any 
obligation. Witli regard to the other two excuses, he thinks 
them admissible ; but it seems to me that it ought to be on the 

(m) Traits du Contrat de Loua£^, n. 172. 
(n) Ordinance of JViibtnf^ art. 63. 

14 
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condition of hit furnishing another pilot or sailor in his place/ 
and of paying the difference* if anj greater wages were required 
by tlie substitute. 

176, It has been inquired whether a sailor or mariner, who 
ivas hired by the master of a ship, was obliged to serve under 
another master, whom the owners had appointed instead of the 
first ? Tlie reason for doubting is, that possibly the considera- 
tion of the personal character of the master may have entered 
into the contract made by the sailor ; nevertheless Valin de- 
cides after Kuricke,(49) that the sailor is obliged to serve un- 
der the master appointed in the place of him with whom the 
contract was made ; because when sailors let themselves to a 
master for the service of the ship which he commands, it is not 
so much to the person of the master that they become obliged, 
as to tlie ship, that is to say, to tlie owner of the ship, who on 
his part becomes indebted to them for tlieir wages. Besides, 
the interest of commerce and navigation seems to require such 
a rule. 

What if another ship should be substituted in tlie place of 
that for whose service tlie sailor was hired ? Valin decides 
tliat the sailor is not in this case released from his obligation, 
but that he must serve altliough in another sliip ; and he cites 
a statute of Marseilles : which appears to me just, especially if 
the substitution is occasioned by something that has' accident^ 
allv liapoened to the ship. 

irr. If the voyage, for which the sailor has let liis services, 
is changed, as he merely let them for a certain voyage, I do 
not tliink he can be compelled to sail on another ; since tlic 
voj^age, for which he has let his services, is the principal ob- 
ject of the contract ; and to require of him to make anoUicr 
voyage is in fact to require of him to do what he has not 
promised. An argument in favor of this may be drawn from 
the Ordinance, which decides,(o) tliat tf, after the arrival of 

i» Dff mateUtt, art. 4. 
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lft€ Mp at ihi plaee of her iatinationt the matter or patron, 
iiutead of returning, at tft« tailor wat hind to do, freightt or 
Urndt the Mp to $aU eltewhere, the Bailor may leave the Mp, 
if he tee fit, unlett it wat otherwite agreed in making the 
engagement* 

SECTION IL 

Cf the obligationt of the matter towardt the tailoTm 

irS. The chief obligation contracted bj the matter of the 
ship, as regards the sailor, is to pay him the stipulated wages. 
And there is no doubt that the master owes the sailor all his 
wages, when this last has performed those services for the 
whole voyage, which the contract obliges him to perform. Wo 
have already noticed, however, an exception with respect to 
sailors who desert 

On the contrary, when the sailor through his own fault neg« 
lects to fulfil his obligation, there is no doubt tliat the master 
owes him no wages for services not rendered. 

When it has not been through the fault of the sailor that he 
has neglected to render them, is the master discharged from 
the payment of wages in whole or in part? We must distin- 
guish two cases relative to this ; one where it was through an 
accident of superior force, that the sailor failed to render his 
services according to his engagement ; and another in which 
it was through an act of the master, or of the owner of the 
ship, who is represented by the master ; and of these cases we 
shaJl treat in separate articles. In a third we shall consider 
when and how the wages ought to be paid the sailors ; in a 
fourth what other obligations the master and owner owe the 
sailors ; and lastly, in a fifth we shall speak of the actions^ 
which the sailors, and other persons of the crew may have 
against the master and owners of the ship, and of the privilege 
and prescription of these actions. 
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ARTICLE I. 

€f i/ie COM in which it was through an aeeidettt of superior 
foree, that the sailor failed to render his services according 
to his engagements 

179* According to the general principles of the contract of 
letting to hire, the hirer is entirely discharged from the hire 
when through some accident of superior force the letter has 
been unable to give him the use of the thing hired ; and wlien 
there is some part of the stipulated time in which the letter 
has been unable to give the hirer the use of the thing hired, 
the hirer is discharged from the payment of hire for tlie thing 
in proportion to the time during wliich he has been deprived of 
its enjoyment.(p) 

In consequence of these general principles, in the hiring of 
services, when he who let his semces has been prevented from 
rendering them by superior force, he, to whom they were let, 
is entirely discharged from the payment of hire if no semces 
were rendered, or from a proportional part for the time they 
were not rendered.(9) These principles are applicable to the 
hiring of seamen, as to all contracts of letting to hire; but they 
undergo some exceptions peculiar to this species of the con- 
tract ; and we shall remark them in considering the different 
cases of superior force, by which a sailor may be prevented 
from performing his service at all, or prevented for a part of the 
time during which he was hired. 

Tliese different cases are a prohibition of commercial inter- 
course with the place where tlie voyage in question is to end, 
an arrest by princes, shipwreck, stranding, or capture of the 
ship, and the sickness or death of the mariner* 

180. I. The rule of tlie Ordinance in case of the prohibition 

{p) TraM de Lwage^ part, ill, ch. i, art 2, s. 1« 
(f ) ibid, n. 165 & 166. 
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oTconiiiicrdal interconne it confonpable to the principles of tiie 
contnct of letting to hire jut reported. It lajs :(r) Jit case 
of a prohibition of trade with the pfaee whither the Mp is 
bounds before the voyage begins, no wages Aall be due the sea* 
men, whether hired for the voyage or by the month. This pro« 
bibition of intercourse being an accident of tuperior force which 
breaks up the Tojage, the sailor* who has been unable to ren- 
der his services, cannot claim any wages. The Ordinance 
adds : they ^U only be paid for the time they were employed 
in fitting out the Mp. Even if this labor proves of no use by 
the ship's being disarmed, it ought to be paid for, if it was done 
by the master's order. The Ordinance adds farther: if it 
happens during the voyage^ they shall be paid in proportion 
to the time which they have served. This rule is conformable 
to the general principles of the contract of letting to hire.(f ) 

181. II. If ^m arrest of princes does not break up, but only 
retard the voyage, it b nevertheless ordered by the Marine 
Ordinance that,(t) if the ship be stopped by a sovereign order 
before the voyage is commenced, nothing 9haU be due the sailors 
but wages for fitting out the ship. In this respect the 
contract of hiring seamen is different from that of charter* 
party, of which a simple arrest of princes does not affect the 
dissolution. 

182. The same article adds : but if it be during the course 
of the voyage, those seamen engaged for the month shall be en* 
titled to half wages during the time of detention, and <ftose en* 
gaged for the voyage shall be paid according to f/ie terms of 
their engagement. 

\Mien a seaman is hired during the voyage for a certain 
sum, this sum is due for the voyage, whether the duration of 
the voyage is greater or less ; and although the time which the 
detention lasted may have prolonged the voyage, he can claim 

(r) Ers^nsement, art. 4. (t) Traits tie Lwagey n. 140 Ic 166. 
(/) JHe Ven^at^emcnl, art. 5. 
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no more than is promised by the Imi^ny namely, the single 
sum due him for his service on the whole vojage, whatever 
should be its duration. The arrest of princes, which has pro- 
long;cd the vojage, and of course the time of the seaman's ser« 
vice, being a superior force, the master is not guarantee against 
it, in pursuance of the rule casus fortuiti a nemine prasstantur. 
Of course the sailor cannot claim an indemnity resulting from 
the prolongation of his time of service bj the detention ; for if 
tliis delay hiss injured him, so likewise has it injured the mas- 
ter and owners of the ship* 

When the seaman is hired bj the month, the service of the 
ship during the time of the detention being much less than on 
the voyage, it is not just that he should be paid so much for 
a month of detention as for a month of the voyage ; othenvise 
he would profit from the misfortune of the master, who receives 
no freight for the time of the detention, but is subjected to 
great charge and expense. The disposition of the Ordinance, 
^vhich reduces the wages one half during the detention, is there- 
fore very equitable. 

Tlie decision of the fiftli article, that a seaman hired for the 
voyage cannot claim any more than the hire fixed by the con- 
tract, although an arrest of princes should have prolonged its 
duration, may seem contrary to the sixth article, which says 
that, in case the voyage is prolonged, the wages of seamen hired 
hy the voyage shall be proportionally augmented. It is easy to 
reconcile these two regulations. I1ie first is in the case of a 
prolongation, which does notfall upon the voyage itself, sinco 
the vessel has not gone beyond the place which was to have 
been its termination, but falls on the length of tlie ship's pas- 
sage : and here the sailor cannot claim any augmentation of 
wages, since he has only made the voyage for which Ids servi- 
ces were engaged, whatever should be its duration. On the 
contrary, the second is when the prolongation falls on the voy- 
a*;e itself, the vessel having passed the place which was to have 
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been iU tenniiiatioii ; now the royage bejond this place is not 
included in the bargain ; and the mariner ought therefore to 
receive an increase of wages for his service during this prelon- 
gation. 

183. AVhat we have said on the first and second cases con- 
cerns onlj seamen hired bj the vojage or month : as for taiU 
on and others of the crew going on profit or freight, they can 
elaim neither day^» wages, nor indemnity, in case the voyage is 
broken up, retarded or prolonged by superior force, whether 
before or since the departure of the ship.{u) The reason of 
which is, that engagements of this kind comprising a contract 
of partnership, tliose engaged in this manner ought, according 
to tlie contract of partnership, to participate in bad as well as 
good fortune, and lose the services which thej have brought 
into the common stock, when the ship produces no freight nor 
profit, of which expectations had been raised by the master. 

The day^s wages, of which this article speaks, arc for the 
days employed in equipping the vessel. It is otherwise with 
those spoken of in the ninth article ; and we shall hereafter see 
the grounds of tlie distinction. 

184. III. The Ordinance says(tr) that, in ease the ship isi 
taken or wrecked with a total lossofsliip and goods, the seamen 
shall claim no wages* This article contains an exception to 
the general principles of tlie contract of letting to hire, which 
we have cited above, according to which the master ought only 
to be discharged from a part of the hire in proportion to that 
part of tlic voyage which remains ; and the seamen ought to be 
paid for the part of the voyage elapsed at the time of the mis* 
fortune, since they have served tlie ship all tliis time. If the 
Ordinance has directed that sailors be paid only An tlie ship 
and freight, and that they claim noUiing when by means of an 
accident of superior force the owner has entirely lost his ship, 
and by tiic destruction of the goods has also lost his freight, 

(m) 2>ct loj/en det matehti, artt T* (vv) i^ief* art. 8. 



1\2 JIIRXKO OF SUAMEK. 

it is for reasons of expediency, to the end that the fortune of 
the sailors maj depend on that of the ship and merchandise, 
and thus the motive of their personal interest mig)it prompt 
tliem, in case of accident, to make greater efforts for the preser- 
vation of the ship and merchandise.(50) 

The Ordinance adds : but nevertheless shall not be held to 
restore what they have received in advance. If the accident 
happen shortly after the voyage has commenced, so that the 
, receipts in advance exceed the wages become due, shall they 
1>e required to restore this excess ? Valin decides in the neg- 
ative ; because this article discharges tliem indirectly from the 
restitution of their advance-wages : if at the time of the acci- 
dent tlie price of their sen-ices amounted to more than had 
been paid in advance, tliey would have lost this excess ; and 
tlicrefore now, when their advance amounts to more than their 
services, they dcscne to profit from this excess by a compensa- 
tion conformable to natural equity. 

185. The next article(v) purports that, if any part of the 
ship be saved, sailors^ engaged by the voyage or month, shall be 
paid the wages that have fallen due, out of the wreck preserv' 
ed.{5l) Tlie Ordinance says, engaged by the voyage or month $ 
for it is evident that those engaged in any other manner can- 
not demand payment on the wreck of the vessel ; since those 
engaged for a part of the freight cannot, according to their 
agreement, claim any tiling for their pay except their part of 
the freiglit expected ; and when by the loss of the goods there 
is no freight, there can be no wages to demand ; and in like 
manner tliey who have let their services for a share of the 
profits can claim no pay when there have been no profits. 

186. Till) article adds: and if goods alone are saved, the 
sailors, even those engaged on freight, shall be paid their wages 
by the master in proportion to the freight received. When 
goods arc saved, freiglit is due the owner of the ship, as we 

(v) Art. 9. 
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haYe before teen, in praportkm to the part of the Tojage whicK 
had been performed at tiie time of the accident The •eamen*'' 
ai well those hired for the voyage as those hired by the month» 
maj satisfy themselTes for theur wages out of the freight, and 
they may entirely consume the freight for the pajrment of 
those wages. With r^ard to those hired on frti^U they can 
claim no more than the part which they ought to have accord- 
ing to the terms of their agreement(52) 

187. Finally this article says : und in whatever manner they 
were hired, whether by the Toyage or the month, on freight or 
on profits, they shall morewer be paid far the datfs^ work em- 
ployed in saving the wreck and goods* By the accident of 
superior force, which prevents the continuation of the voyage, 
both pardes are released for the future from their engagements, 
and the sailors no longer owe their sendees : they should there- 
fore be paid for the days' work they afterwards performed, 
whether in saving the wreck of *the ship or in saving the mer- 
chandise. In one respect these days differ from those spent 
in fitting out the ship, for which sailors engaged on freight or 
profits can demand no pay, as we liave before declared. The 
reason of tlie distinction is, that tliey owe this work to the com- 
pany, since it is a part of what they brought into the com- 
mon stock : whereas in the circumstances of the ninth article, 
the shipwreck having put an end to the partnership, the 
labor performed in saving the wreck of the ship and the 
goods, is furnished after the dissolution of the partner- 
sliip, and of course tlie seamen ought then to receive some 
compensation. 

The sailors, employed in saving the property, luLve.a privi- 
lege before all otliers on the property saved. 

183. IV. The death and sickness of a sailor are accidents 
of superior force, which prevent his affording the master his> 
services. Hence if the sailor die before the departure of the 
vessel, or if at the time of the departure he be detained by 

15 
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sickness, which 'preyenta his sailings the master, confonnably 
to the principles of the contract of letting to hire, is entirely 
discharged from his wages, because he lias not enjojed his ser- 
vices ; and he merely owes to him or to his heirs the prico 
of his labor, if he has performed any, in fitting out the ship. 

189. When after tlie ship has sailed, and in the course of 
the voyage, the seaman falls sick in the service of the ship; 
although, according to the general principles of the contract of 
letting to hire above cited, all hirers are discharged from the 
payment of wages during the time in which superior force has 
prevented tlie letter from giving the hirer the enjoyment of the 
thing hired, and although, by a consequence of these principles* 
a master is dischai^d from the payment of wages to his ser- 
vant during tlie time, which he has been prevented from ren- 
dering his services by a disease of considerable duration ;{a:) 
nevertheless, in exception to these principles the Ordinance 
confers pay on seamen during the time of their sickness when, 
being in the ship*s service, they fall sick during the voyage.(y) 
Jfa mariner be wounded in the service of the ship^ or fall sick 
during the voyage, he sliall be paid his traces and taken care of 
at the charge of the ship. 

In otlier hirings of service, although masters have a right to 
deduct from a servant's wages tlie time he has been sick, nev- 
ertheless generous masters are not in' the habit of using this 
right, and of making this deduction ; but the Ordinance has 
made that, which for masters in other contracts of hiring is 
only an act of generosity, to be an obligation in this particular 
of the hiring of sailors. The design of tlie rule is to give en- 
couragement to sailors, and induce a greater number of persons 
to embrace tlie profession. Besides, in contracts of this spe- 
cies, seamen running the risk of not being paid even for tlie 
service they have rendered, in case of total loss of vessel and 

(x) Traits de LouajCf n. 168. 
(») Dei lo^ert det matelotif art. 11. 
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ctTgo bj shipwreck <Nr otlier aeddeotait was jattihaty asa 
compensation for this risk» thej should be paid even for those 
which thej have not rendered, when sickness, an accident of 
superior force, has prevented their rendering the stipulated 
services. 

The sailor who falls ill or is wounded in the service of the 
ship gains all his wages, not onlj when he renuuns in the ship, 
but even when, having been landed in a port where the ship 
touched, he is left behind because too sick to be reembarked 
when the ship sails. 

Observe, tliat in this case the master, who leaves on shore a 
sick or wounded seaman, must provide for the chaiges of his 
eickness, and furnish him with the means of returning home 
after his recovery ; and for this purpose he must either deposit 
a sum of roonej or give security to be responsible, according to 
the regulation of the first of August 1743* 

190. Tlie Ordinance says : if a mariner he wounded in ike 
service of the ship. It is therefore necessary tliat he should 
have been wounded in the service in order to be entitled to 
wages during tlie time that the wound prevented his doing ser* 
vice ; if it is not in the service of the ship, but in a fit of intox- 
ication, or in a quarrel with another sailor, he ought not to en- 
joy this advantage. He should especially be excluded in the 
case described by tlie Ordinance, where it says t{x) But if he 
be wounded having gone on shore wiUiout leave, he shall not be 
dressed at the charge of diip or goods ; and he may be dismis" 
sed without being entitled to wages except for the time he has 
already served. It is enough that he M^as to blame for going 
on shore without permission, which is expressly forbidden sail- 
ors ;{a) the wound received on shore is for this alone consid- 
ered to have happened by his fault, without any necessity for 
examining how or in what circumstances. 

The words of the Ordinance, or fall sick, are to be under* 

(z) JDe$ htfcn da mateht*, art. 13. (a) Dc9 matchti, art* 5. 



116 niRixo or seamest. 

stood of disorders which happen naturally ; if a debauch caus^ 
cd the sickness of the sailor, he would not be worthy to enjoy 
the benefit granted by this article, according to the remark of 
Valin. 

191. Tho ai*ticle adds: and if lie he wounded in fghting 
ogainst enemies or pirate$, he shall be taken care of at the 
charge of the s!iip and cargo : for, as we have seen, this is a 
common average. It is to be noticed, however, that merchants 
are not liable for tliis contribution except when the fight, in 
which the sailor is wounded, procures the preservation of the 
merchandise ; they are released if the ship is taken. This is 
conformable to the principles of general average, which we 
have explained in the preceding part 

19^ Let us proceed to the case in which the seaman dies 
during the voyage. We must here distinguish between tho 
different manners in which seamen arc engaged. When tlie 
c^ontract is by the month, tlie Ordinance says :(6) The heirs of 
a sailor engaged by the months who dies on tlie voyage, sliall be 
paid his wages to the day of his decease ; and of course all the 
wages fallen due during the time of his sickness. The regu- 
lation of tliis article is an exact consequence from the eleventh 
article. 

When the contract is by the voyage, the heirs are much 
more favorably treated. The Ordinance says:(c) Half the 
wages of a sailor engaged for the voyage shall be due, if he die 
in going, and the whole if he die returning. This article sup- 
poses the sailor to have, been hired for the outward and home- 
ward voyage for a ccrtian sum agreed on as wages both for 
going and retuniing : half of this sum, adjudged the heirs of a 
Moman who has died in going, will make the whole of his 
wages for tlie outward voyage. When the sailor is only hired 
for the passage, and he dies on the passage, the whole of his 
wages is due his heirs according to the spirit of this article. 

(6) J)e$ hifer det matehtt, art. 13. (c) Ihid* art. 14» 
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Valia rqmrtt a tentence proDoonccd at Manenics in 1753, 
which so adjodged. 

What it the reason of the dtflTerence. between the regulation 
of this fourteenth article and of the thirteenth, which, when 
the Tojage has been made bj the month, gi^^ the heirs of the 
tailor onlj the wages to the time or his decease f I think it 
ma J be said that, in the case of article 13, the seaman, who b 
hired bjr the month, does not ran the risk of calms, contrary 
winds and other accidents, which maj render the duration of 
the Tojage much longer than was to hare been expected. On 
the contrary, in the case of article 14, where the hiring is 
for the voyage, the sailor runs all these risks ; and hence the 
Ordinance has decreed, that, in recompense of the risk he runt 
of recei\*ing only a certain turn for his services during the 
voyage, although its duration may have been much prolonged, 
his heirs shall be paid the whole of this sum, although his death, 
which is an accident of superior force, has much id)ridgcd the 
duration of the voyage. 

This article takes effect even when the sailor dies a few days- 
after the ship set sail, or even the same day. 

193. The heirs of the seamen are treated still more favora* 
bly when the engagement was made on freight or profit The 
fourteenth article, after having spoken of the case of engage- 
ment for the voyage, says : and if he sailed on profit orfreight^ 
his heirs shall enjoy his whole share, which was assigned him 
by the bargain out of the freight or profit, provided the voyage 
had been commenced. 

Is it just, it may be said, that a sailor, who, having died 
shortly after the departure of the ship, has rendered very little 
service, should acquire the same share in the freight or profit, 
as he who has served during the whole time of the voyage ? 
To this it may be replied, as in the preceding article, that he 
would have received only this share in the freight or profit, as 
a full compensation for his services, if accident had prolonged 
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ilie duration of ilie voyage to an immoderate length, although 
this compensation would then fall much short of the just prico 
of his services ; and that for this reason he deserves to have 
t]\e same share when tlie time of his services has been abridged 
by death* It is indeed just» that, having run the risk of receiv- 
ing a very inadequate compensation in case the voyage had 
been prolonged by accidents of superior force, he should re- 
ceive a compensation superior to the exact price of his service, 
%vheii accidents of superior force have abridged its duration. 

194. The two articles, which we have now cited, refer to 
the ordinary accident of the death of a sailor during the voy- 
age. The next article(c/) is for the particular case when the 
sailor is killed in defending the ship. It says : The wages of 
a seaman killed in the defence of the thip sliall he wholly paid 
as if he had served alt the voyage, provided the ship arrives 
safely in port. This article applies to tlie case of a sailor who 
18 killed cither fighting, or working the ship during the figlit ; 
it mutters not whether he was killed by a cannon-ball shot by 
the enemy, or fell down in working during the fight and died 
of the wound received in falling : in all these cases it is proper 
to say that he was killed in defending the ship. But if a sai- 
lor should fall down working the ship and be killed, at any 
other time than during a fight, his case would come under the 
two ])receding articles. 

The heirs of a sailor, who is killed in defending the ship, in 
mhat-ever manner he was hired, ought to be paid the whole of 
his wages* For instance, if he be hired by the ihonth. Ids heirs 
shall not merely be paid' his wages till the time of his decease, 
but tliey shall be paid for all the time to the conclusion of the 
voya^-e. In like manner, if he is hired by the voyage going and 
returning, and has been killed in the defence of the ship while 
going, his heirs are not merely paid half his wages, but the 
sum total, as if the sailor had served the whole time going and 

{if) J)e9 loj/eri det matehtt, art. 15. 
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retuniiiig. Fiiudlj^if heis hired on shares for a Tessel anned 
as a cmiser, account is to be rendered his heirs not onljr of his 
share in the prizes made before his death, but even of that^ 
which he would have had» if he had lived, in all the captures 
made after his decease during the time of his engagement 
The reason of which is, that the sailor having been killed in 
defending the vessel, and having contributed to her preserva* 
tion, his death is a common average, for which his succession 
ought to receive an indemnity. 

It aUo follows from this, that, whatever has been paid the 
heirs of a sailor, in the preceding circumstances, over and 
above what would have been received in ordinary cases, being 
a general average, therefore this surplus, as Valin remarks, 
ought to be at the charge of the merchant-freighters as well as 
the ship-owners, and a contribution ouglit to be made be* 
twcen them on account thereof, as in case of jettison or other 
gross averages. 

195. What is added at the conclusion of this article, prortd- 
ed the sJiip arrives safely in port, is applicable not only to 
the regulation of this article, but also to that of the two preced- 
ing. Whether the sailor died in the natural course of things, 
or in the defence of the ship, previously to the arrival of the 
sliip at the place of her destination; if after his death some 
accident happens which occasions tlic total loss of ship and 
cargo, so tliat notliing remains, tlie heirs have no claim for the 
wages. In all these cases, the wages due tlie heirs of a sailor 
who has died during the voyage, as well as tliose due other 
sailors remaining on board tlie ship, are not to be paid by the 
ma«»ter or owner except on the ship or wreck and on the freight 
due for the merchandise. Of course, if there remains nothings 
ncUIier ship nor goods, there is nothing out of which the heirs 
of the sailor can be paid his wages. So likewise the heirs of 
a sailor killed in defending the ship cannot be paid, if nothing 
remain of the ship or goods ; for merchants are obliged to con- 
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trib ite for general average onl j on the goods which remain, and 
ship-owners are obliged to contribute only on account of the 
ship or what remains of the ship. 

196. "When any goods are preserved, the heirs of a sailor 
who dies a natural death, as well as sailors who survive, as 
they have only the master and owner Hicic^ debtors for wages, 
cannot satisfy themselves out of the goods, but only out of the 
freight due for these goods. They can stop nothing but the 
freight in the hands' of the merchants to whom the goods be- 
long. But the heirs of sailors killed in defending the ship can 
satisfy themselves out of the goods saved, as well as the wreck 
-of the ship, the indemnity due them being a common average, 
to which the goods ought to contribute. 

19r. Observe, that it is only when the figiit prevents the 
capture of the ship by pirates or enemies, that there is ground 
for contribution; for if the ship had been taken, although 
means were afterwards found to save her, the damages incur- 
red in tlie fight would not be common average, since an aver- 
age is never common, and never gives rise to contribution, 
except when it has effectually procured the preservation of 
ship and caigo, and therefore the heirs of a sailor killed in such 
unavailing fight ouglit to be paid, not according to the fifteenth^ 
but according to the thirteenth and fourteenth articles. 



ARTICLE II. 

Of iht case in tchidi the master, through his own act, has not 
enjoyed the services which the sailor let to hire. 

ids. According to the general principles of the contract of 
letting to hire, the hirer who has not enjoyed the thing let, 
during a part of the time for which it had been let, or even has 
not jenjoyed it all, is not in any respect discharged from the 
payritent of wages, when it is through his own act that he has 
not enjoyed it ; and tliis takes place even if he has been pre<* 
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▼ented from enjojing it, prorided the olittacle proceeds from 
hispart(if) 

lliit principle b not alwajt rigorovslj followed ; for in the 
hiring of tenricei, a master who dismisses his serrant without 
just cause before the expiration of the time for which he was hir« 
ed» although it is bj the master^s own act that he does not enjoj 
the senrices let him, jet he does not owe the entire wages, but 
only under a deduction of what the servant can probably gain 
in letting himself elsewhere^e) 

With regard to the hiring of seamen, we must distinguish 
the diflferent cases in which the master, bj his own act or bj 
tliat of his agents, has not enjoyed the senrices hired. Tliese 
cases are the relinquishment of the voyage by the owners be- 
fore the ship sails; when it is afterwards broken up; and when a 
sailor is dismissed witliout good cause before or after departure. 

199. I. The Ordinance says,(/) IJ by the fault of the otnt- 
en, master or merchants, the voyage is rethtquished before the 
departure of the vessel, sailors hired by the voya^ shall be paid 
for the days they labored in equipping the vessel, and a quarter 
part of their wages. This regulation is very equitable ; even 
if his own act or that of his agents deprives the master of the 
sailor's services, nevertheless, since they can easily let their 
services to others, it would not be just tliat they should be paid 
full wages : no more would it be just that the master should 
be wholly discharged ; because it may be that the sailors are 
unable to let themselves till after some time, and that their 
new bai^n is less advantas;eous to them than that for the 
voyage which has been relinquished. Hence tlie Ordinance 
has taken a middle course, in awarding to the sailors, besides 
pay for their labor, which could not be refused them when it 
had been performed, a fourth of tlie wages for the voyage which 
is relinquished. 

((0 TraiU du CtOrat db Lwage, n. 142. 
(e) Ibid. n. 173. (/) J}e% /overt dcf mutehtt, art. 3. . 
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£0(^ If tlie sailor should suffer nothing bj the relinquishment 
of the; vojage, as if he should immediately find another more ad- 
vanta^ous bargain for service in anotlier ship, would he be per- 
mitted to demand the fourth part of the wages according to 
the Ordinance ? The reason for doubting is, that this fourth 
seems to be granted him as damages on account of the non- 
perfomance of the contract ; now if he has lost nothing by 
this non-performance, he cannot claim any damages ; and of 
course he cannot claim the fourth part which is their equivalent 
Notwithstanding these reasons, it seems to me that the sailor 
is entitled to the fourth ; because tliis portion of the wages ad- 
judged him by tlie Ordinance is not exactly tlie price of the 
dama^ which he may eventually suffer from the non-perform- 
ance of the contract ; but it is rather the price of, and a species 
of general compensation for, tliat which he runs the risk of suf- 
ferin«;, whetlicr it amounts to much more than a fourth of the 
wages, or whether it is less, or whetlier it is nothing at all : for 
if it bad happened that the sailor was unable to let his services, 
and that his damage had amounted to much more tlian a fourth 
of the wages, he could not claim any more than is granted him 
by tlie Ordinance; and therefore what is here granted him 
ought not to be refused if by the event his damage amounts to 
less, or even if he suficr no damage whatever. 

201. The article says : if by the fault of the owners, master 
or m?rchants the voyage is relinquisJied. The master is liable 
for tlie damages of the sailor resulting from the breaking up of 
the voyage, although tliis should not happen through tiie act 
of tlic master or owners, but tlirough that of the merchant to 
whom the ship was let for the conveyance of his merchandise : 
because the master is to receive an Indemnity from the mer- 
chant, and tlie damages due the sailor in consequence of this 
relinquishment make part of those due tlie master from the 
merchant through whom the relinquishment happened. 
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fiOS. The Ordinance addi:(g») mid thorn engaged fty ike 
numth shall be paid in proporthut regard being had to the cr^ 
dinary length of the voyage. These words, tit proportion^ 
eignifj that sailors engaged bj the month, as much as thoee 
hired bj tlie rojage, ought to receive, over and above the paj 
of their labor in fitting out the ship, a fourth of the sum to 
which their wages would probablj amount, if the voyage was 
performed ; and as this sum would depend on the length of 
the voyage, its length is estimated in reference to the time, 
which similar voyages ordinarily and generally last* For in- 
stance, if the sailor is hired by the month oii a voyage, which 
going and returning is usually made in eight months, he shall be 
paid for two montlis. 

203. IL Hie Ordinance proceeds t but if tlie voyage ba 
broken up after it is begun, the sailors hired for the voyage sludl 
he paid all their wages, aiui those hired by the month uhat is 
due them for the time they have already served, and for the time 
which will be necessary for returning to the place of departure ^ 
and both shall be paid for their maintenance until they arrive at 
the same place. 

Tliis applies to the case in which the voyage is bn^^en up by 
the fault of the owners, master or merchant, as had been said 
In the first part of the third article, with which the second is 
connected. 

This article seems to me clear in both parts t nevertheless, 
Valin does not find it such : he pretends that the Ordinance, 
in the case where the voyage is broken up before its commence- 
ment, having rendered tlie condition of sailors hired by the 
voyage, and of those hired by the month equal ; we ought to 
suppose it meant they should be likewise equal in case tlie 
voyage is broken up after its commencement; and that of 
course in the same mlnner as the entire wages are paid a 
sailor hired by tlie voyage, we ouglit to suppose and understand 

(r) Z/ct luyert dc9 metetHi^ art. S. 



124 BI&IICO OF SXAMSK. 

that a sailor hired bj the month can exact the payment of 
vrn^s for erery montli the rojage would have lasted going and 
comings if it had not been relinquished ; and that what is said 
bj this article as to the papnent of wages to a seaman hired 
bj the month for the time he has served, and for that necessa- 
ry to return home, ought not to be applied to any case except 
where the time of his service, joineil to that which is required 
for his return, would exceed tliat of the ordinary duration of 
tlic Voyage. 

I agree tliat if the Ordinance had this intention, which Valin 
attributes to it, of granting a sailor hired by the month, wages 
for every month which tlie voyage might kst, Valm was right 
in saying that this article was inexplicit and ill -written ; but 
the tucstion is, whether the Ordinance really had such an in- 
tentitm, and if a law can be made to speak what it has never 
spoken. I tliink not : what Valin desires to have considered 
an iciterprctation of this passage is ratlier an addition to the 
law which does not say the least word of such an import ; it says 
in general terms that in case the voyage is relinquished after 
its commencement, the seaman hired by the month shall be 
paid for the time he has served and for the time required for 
returning. It is contrary to every rule of interpretation to 
restrict the general terms of a law to a particular case, and 
especially to a particular case imagined by the author of which 
the hw says not a M'ord. But why, says Valin, should the 
condition of a sailor engaged by the month be dilTerent from 
that of one engaged by the voyage ? I reply, that tlic differ- 
ence comes from the diiferent natures of these engagements. 
In engagement by the voyage, the wages which the master 
promises to pay the seaman, consist in a fixed sum which is 
due l^im whatever may be the duration of the voyage, whether 
greater or less ; although the lengtli*of the voyage is shorter 
because it is broken up, tlian it would have been if tlie ship 
had proceeded to the place of her destination, it does not fol- 
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low that the master ou^t to be discharged from a part of his 
obligation* because the breaking up of the vojage was his own 
act, and a debtor cannot bj his own act discharge himself from 
his obligation. On the contrary, in the engagement of sai- 
lors bj ^e month, the duration of the voyage regulates the 
wages ; and when its length has been abridged bj the relin- 
quishment of the rojtj^, nothing is due except wages for the 
time it lasted ; but to this is added^ as damages, paj for tlie time 
necessary to return, which is paid him as if he had served in 
the ship during this time, although he has not served. 

Yalin, to maintain his opinion, sajs that the Ordinance hav« 
ing estimated the time, which it is probable tlie voyage would 
have lasted, to give the sailor wages for one fourtli of it, we 
ought to conclude tliat it meant the time, which the voyage 
would probably last, should be estimated in order to give tlic 
sailor wages for it in case the voyage is broken up after its 
commencement I answer that perhaps this might be conclud- 
ed if the Ordinance had not explained itself as to the indemnity 
to be paid a sailor when the voyage is broken up after its com- 
mencement ; but as it has fixed a particular species of indcm* 
nity for this case, we cannot apply to it what has been ordered 
for the case of relinquishment before departure. 

Yalin says fartlier, that indemnity, when tlie voyage is brok- 
en up after its commencement, ouglit not to be less tlian when 
it is brukeu up before its commencement ; and still it might be 
less, even if the relinquishment happened but a short time af- 
ter departure. I think a sailor engaged by the month might 
then, abandoning this indemnity, demand that which takes 
place when^he voyage is relinquished before its commence- 
ment 

The Ordinance in another place makes the same distinc- 
tion, with that which we have been considering, between sai- 
lors engaged by the voyage and those hired by the month, and 
thereby serves to destroy this interpretation given by Valin. 
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It 8ajs,(^) that if the ship is voluntarily, and of course by 
the master's act, unloaded in a place nearer than that tthidi 
is designated in the contract of affreightmentt the wages prom- 
isc<! a sailor hired by the voyage shall staffer no diminu- 
tion, but if they are hired by the month they sfmll be paid for 
thetinie they have served in both cases; that id, whetlier the 
voyage was broken up, and abridged by the act of the master,- 
or whether it was prolongcd.(5$) 

£04« The Oniinauce docs not say in that part of the third 
aKlcle, which concerns the case in which the voyage was brok- 
en up after its commencement, that the sailors shall be paid 
for their labor in fitting out the ship. It is evident that a sea- 
man liircd for tlie voyage ought not to receive pay therefor, 
because he receives in this case wages for the voyage, in which 
that labor is included ; nor can the sailor who is engaged for the 
month claim them ; since it is enough that they are not granted 
him by the Ordinance. 

5205. The Ordinance adds :(t) and both, that is to say, those 
engaged by the montii as well as tliose engaged by the voyage, 
shall be paid for their maintenance to the same place, that is to 
say, tlie place of departure. The regulation of the first of 
August ir43, has fixed this charge, declaring(j) that when 
nailors and otiier seamen are sent home by land, the charge of it 
shall be paid in the proportion of four sous the league for officers, 
and three sous the league for mere sailors. When they are 
sent home by sea in another vessel than that for whose service 
they were hired, if they gain wages in this ship, the master 
who dismissed them owes nothing for their maintenance; if 
they have been received only as passengers, th(|^master who 
dismissed them owes the expenses of their passage and subsis- 
tence, according to tho tenns on which he can agree with the 
master by whom t!icy arc sent homc.(Ar) Finally, when tlie 

(A) Dei loyert c/et matehts^ art. 5. (i) Ibid, Art. S. 
i^j) Art. 4. (A) Jbiti, art. 5. 
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liupb ID which thej are tent* does not go direcdj to the |Aace 
of their departure from whence the Teasel sailed for which thej 
were hired, the master^ beside their passage bj sea, should paj 
them the expenses of their joumej bj land from the place 
where thej left the ship to the place from whence thej origi- 
nallj sailed. 

206. III. The Ordinance Erects what shall be given the 
sailor in case bo is dismissed without cause either before or 
after tlic departure of the ship. If the master, it says,(/) dii" 
eharge a gailor without sufficient reason before the voyage rom- 
mences, he must pay him one third of his umges ; and if after 
the voyage U begun, the whole, with the expenses of his return, 
without having a right to pass them to the account of his own-' 
ers. It is through bis own act that the master docs not enjoy 
the services which the sailor has let him, and when he discliar- 
ges a sailor without sufficient cause, he ought not, according t» 
the rigor of the principles of the contract of letting to hire, to 
be discharged from his wages. Nevertheless, as tlie sailor can 
easilj let himself to otiiers, when he is discharged before 
the departure of the ship, the Ordinance decrees him onl j a 
third. 

The master is treated less favorably in this case than when 
the vojage is broken up bj his own act, or bj that of the ship- 
owners or merchants, because then he is only required to pay 
a fourth of his wages to the sailor who is dischaiged before 
the departure of the vessel. The reason of the diftcrcnce is, 
tliat tlie voyage itself may be relinquished for good reasons, and 
tlte discharge given the sailor in this case is not injurious to 
him ; and therefore the master ought to be treated more favor- 
ably in tliis case than when he dischai^s the seaman without 
relinquishment of the voyage and without cause, such discliargo 
being in some measure injurious to the sailor discharged. 

£07. In tlie last case, which is when the sailor is dischai^gcd 

(0 J)^*9 lojftrt dei matchti^ art. 10? 
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without sufficient cause after the voyage is begiun, the master 
is treated according to the rigor of legal principles ; he owes 
the sailor discharged entire wages; and the Ordinance makes 
no distinction between ^le diflferent species of engagement 
The sailor engaged by the month, as well as one engaged by 
the voyage, may demand his entire wages, that is to say, when 
the voyage is ended he may demand wages for every month 
the voyage lasted, in the same manner as if he had not been 
discharged but had served during the whole voyage* 

208. The Ordinance moreover orders that the master pay 
the sailor the expenses of returning, estimated by the league, 
as above stated. 

No mention is made of the expenses of return in the preced- 
ing case of a discharge given the sailor before the departure of 
the ship, because the sailor is supposed to be in the place of 
his residence and where he was hired ; but if the master had 
caused a sailor to come express from anotlier place, Valin is of 
opinion that he ought to be paid the expenses of his return 
to the place from which he had been caused to come* 

209. The sufficient causes for discharging a seaman are in* 
temperance ; want of capacity for the service on which he was 
hired ; when he is a blasphemer, a thief, refractory, quarrel- 
some, so as to cause disorder in tlie ship, &c. ; and if he is dis- 
charged for any of these causes, as in this case it is by his own 
act, and not by tliat of the master, that the services arc not 
performed, the sailor has no claim (or wages except for the ser- 
vices rendered before his discharge ; he can claim none for 
those services he has failed to render, nor any thing for expen- 
ses of return* 

210. Hitherto we have spoken only of sailors hired by the 
voyage or month; but tlie Ordinance explains itself as to those 
hired on profit or freiglit, saying :(m) «9s for sailors and others 
of the crew going on profit orfreightr^f the voyage be brok* 

(m) 2k9 hven d<9 mdtchit, art* ?• 
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CR up, retarded or prolonged h$ memisoftke merdtaiUHkipperOf^ 
the oeamen thaU have a ihare of the €08t$ and damageo allowed 
the master. This regulation arises from their connexion of 
IMurtners ; having been associated for a certain part of tho 
freight or profit the ship was expected to produce, thej ought 
to receive a similar share in the indemnitjr. The Ordinance 
adds : who, that is, the master, as well aa the owners of the, 
ship, shall be liable to the sailor, if thetf occasion the hindrance. 
These damages should be assessed bj arbitrators chosen bj 
the parties* 

ARTICLE III. 

^Vhen and how the payment of seamen^s wages ou^t 

to be made* 

211* The declaration of the king of the eighteenth of De- 
cember 1728 directs,(fi) that masters shall not pay the sailora 
of their crew the wages due them in a foreign country, under 
pain of a hundred livresfine ; and that masters, under pain of 
sixty livres fine, shaU give sailors nothing on account of their 
wag?s either in foreign countries, or in the ports of the king" 
dom to whidi they may sail far the purposes of commerce, or 
at which they may touch, without the consent of the consul 
in foreign countries, and of the dass'ojftcers in France. 

This law was passed to prevent the desertion of sailors ; 
the fear of losing their wages, which are not due till tlie voy- 
age is ended and thej have returned, and which thej would 
lose bj deserting, being a powerful motive to prevent their 
desertion. Tliere is also another reason, namelj, to prevent 
their djebaucheries, and to see that tlieir wages, being paid 
them after their return and in the place of their residence, 
should serve to supply the wants of their family* 

212. An order in council of the nineteenth of January 1734 

(n) Art. 5 & 6. 

ir 
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has added a new regalation» to wit* that in ease tke vessel is. 
disarmed in a place other than the place of departure^ the wages 
of seamen shall be paid into the hands of the dass'officers, and 
not remitted the seamen until their arrivaL This has been so 
ordered to the end that thej might not consume bj debau* 
chery, in the place of debarcation or on the way, money 
which ought to serve for the subsistence of their wives and 
children. 

313. An Ordinance of the nineteenth of July 1742 says, that 
when asfiip is disarmed in the colonies of America, the discount 
of the sailors shall be made in presence of the marine officer 
of the colony^ and the master shall remit him a biU of exchange 
for the amount drawn on the oumer in France : the said dis- 
count and bill of exchange to be sent by this officer to the com- 
missary of the marine for the place where the vessel was armed, 
tcho, when paid the bill of exdiange, shall pay over the money 
to the sailors on their return or to their families. 

These regulations have been renewed by a regulation of the 
eleventh of July 1759. 

214. Is payment made by tlic master to sailors of the whole 
or a part of their wages, contrary to the regulations above men* 
tioned, valid ? It may be said for the affirmative, that these 
regulations only pronounce a fine against the master, without 
annulling the payments. This case is diflferent from tliat of 
persons of the ship^s company making tlie sailors loans or ad- 
vances in the course of the voyage, which the sailors promise to 
repay out of their wages after returning ; as to which, besides * 
a fine, the Ordinance of the first of November pronounces the 
nullity of all such loans and advances. The reason of the 
diflfcrence is that in this last case the lenders become plaintiflfs; 
now their demand cannot be granted, because the law admits 
no persons to an action to compel the execution of a contract 
which they have made in defiance of its express prohibition ; 
but when tlie master has made payments of their wages to 
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itilon contmy to the ditpotitum of the Uw, it to the ndlort 
who demand what the/ hare alreadjr received ; now good fiiidi 
opposes their demand and renders it inadmissible according 
to the nile,(o) bona JLdts wm paiitnr ut bU idem exigatur* If 
the master has offended against the law in paying them, on 
their part they ofi*end against good faith in demanding what 
they have received ; and it to a role that in pari eauga ddieti 
melior est causa rei ^am acUrii. 



ARTICLE IV. 

Of othtr ohUgatimu of Uie master* 

215. Beside the obligation wUch the master contracts to 
ptLj the sailor whom he has taken into hto serrice the stipulated 
wages, he contracts other obligations. 

6uch is that of nourishing him during the time he continues 
in the service of the ship. Such also is that of furnishing him 
with necessary dressing, if he is taken vrith any sickness dur- 
ing the voyage or is wounded in the service : which we have 
already discussed. 

216. It is likewise one of the obligations of the master to 
pay the sailor in certain cases hto expenses home. 

These cases are, first, when the master in the course of the 
voyage discharges a sailor without sufficient cause ; and then, 
as we have seen before, he is liable for the expenses of his re* 
turn. But if the sailor himself requested a discharge, or if he 
was discharged for a sufficient cause, in neither case is any 
thing due as expenses of return, and whatever is given him 
for that purpose is to go in payment of his wages. 

217. The second case to that in which a sailor fallen sick or 
wounded in the service of the ship during the voyage has been 
left on shore in a port where the ship stopped. I think the 
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master it obliged to pay him the cost of hi* return home after 
his recovery. The Ordinance, it is true, has not formally di- 
rected it ; and the regulation of the first of August 1743, which 
imports,(/i) that the master ought in this case to leave a sum 
for his cure and return home, does not say expressly whether the 
sailor shall receive the cost of his return beside his wages or in 
part payment of them ; but the spirit of the Ordinance, where 
it says,(9) that if a mariner be wounded in the service of the 
ship or fall sick during the voyage fie shall be paid his wages 
atid taken care of at the charge of the ship, seems to mean that 
tlie sailor should receive an indemnity, and of course that he 
should be paid his wages beside the expenses of returning 
home. 

218* The third case is when the master disarms either %vith- 
out the kingdom, or in a port of the kingdom other than that 
from which the vessel sailed : for the sailors having let their 
services to hire out and home, ought to receive the expenses 
of their return to the place of departure beside the wages they 
are there to be paid. 

If tlie vessel should disarm at the place of departure, but 
among the ship's company there were some whom the master 
had caused to come express from another department, he 
should pay them, beside wage?, the expense of returning ; but 
secus if they were not made to come on purpose. Valin cites 
two sentences of the admiralty of Marseilles conformable to 
this regulation, one of the month of April 1740, and another 
of October 1752. 

5219. When the master discharges sailors because the ship 
is not in a condition to be navigated, Valin says it was adjudg- 
ed at Marseilles in September 1753, that nothing was due for 
expenses of return, and they receive money therefor only in 
part payment of wages fallen due. 

I think it ought to be supposed to have been by some acci- 

(p) Art. 3. (9) Dei loytrt det matehtty art. 11. 
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dent of Mpcrior force, u a itornit that the ihip wai {nctpable 
of being nAvigitcd i for if tt the time of depertare ihe wu un- 
flt to make the rojage, the relinqoiiluBent of the Tojage pro* 
ceeding in (his case from the fault of the master who has rashly 
undertaken it with a ship not in a condition to pnrsne it, the 
charges of returning are due the sailors diKharged. On the 
contraiy, if the ship wu made unsenriceable hj superior force* 
the master can excuse himself from the payment of the sailor's 
expenses home, hj sajing that it was bj superior force that he 
was obliged to dismiss them, and that nobodj is responsible 
for an accident of superior force. Nevertheless, Valin is of 
opinion that even in this case the chai^ges of returning are due 
the sailors, unless the owners make an abandonment of the 
ship. He thinks also that in case of the shipwreck or break* 
ing of the Tessel, the sailors ought to be paid out of the price- 
of the remnants, not onlj the wages fallen due, but the ex- 
penses of returning ; althou£^ nothing of the kind is asserted 
by the Ordinance* 

522a The expenses of returning, in cases where they are 
due, are regulated by the regulation of the first of August 
1743. 

221. The question has been raised, whether the master vnm 
obliged to pay the ransom of seamen, when they were made 
captives or prisoners. Tlie Ordinance makes a distinction in 
this |)articular. If it be during the disorder of the capture or 
pillage, sailors taken in the Mp and made slaves shall clain^ 
nothing of the master, owners or merdiants»for the payment of 
ran8om*{r) The capture of sailors is in this case a simple 
average, which oug)it to be sustained by him who suffers it, and 
for which there is no remedy. It is purely an accident which 
regards him alone, and it cannot be said that he was taken for 
the service of ship. 
It is otherwise when the seaman has been made prisoner or 

(r) 7>r« hnfrt det fnatcht9f srt. 16. 
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captive in executing a special commission for the serficeof 
the ship : it it then for the service of the ship that he has been 
made prisoner or slave, and he ought to receive an indemnitj. 
Hence the Ordinance says x{s) Bui if any of them be taken 
tchen tent on the service of the ship by land or sea, his ransom 
thall he paid at the expense of the ship* 

The Ordinance then adds : and if (he service was for the ship 
md cargo, it shall he paid at the cost of both, provided they safe" 
ly arrive in port* In this case it is a common average which 
gives rise to contribution between the owners of the ship and • 
the merchants whose goods compose the ship^s cargo, 

£23. Finally the Ordinance adds : the whole however not 
exceeding three hundred livres withotit prejudice to his wages. 
By this expression, without prejudice to his wages, the Ordi- 
nance dechires that the roaster ought to pay the sailor wages 
beside his ransom ; which is to be understood of wages for the 
whole voyage, although his captivity should have prevented 
his serving in tlie ship ; in tlie same way as the sailor, who is 
wounded in the service of the ship, is paid the whole as if he 
had always served. 

223. The next article relates to the case of contribution to 
the ransom of seamen made prisoners or slaves for the service 
of the ship and cargo. It says i(t) The regulation of sums 
destined for the ransom of seamen sliall be made by the master 
instantly upon the arrival of the ship, and the money deposited 
in the hands of the principal owner, who shall forthwith employ 
it in the ransom under pain of forfeiting four times the sum 
for the benefit of the uamen in captivity. Nothing requires 
more celerity than the ransom of captives, for which reason 
tho master ought immediately to procure the contribution, and 
if he neglects to acquit himself of this duty he may be prosecut* 
ed by the king's proctor in the admiralty, as observed in this 
place by Valin. 

t«) Dct iotfcrt det mauhtt, art. ir. (i) JOet loytrt, art. 18. 



NOTES. 



JV^ff 1, ^. S. Ktcolu BojW, or Nicotani Boeriui, original* 
Ij an adrocatf , afterwards a coumellor in the tuperior coundU 
and finally president of theparliament. in 6ie citj of Bordeaux* 
died in 1539 at the age ot 70. He left C^anneritetref fur leg 
Coutumes de TmrSt de Berri ei dPfhUma^ an edition of the 
Mvels of Justinian, a tract De I^gatis a Lattret and another 
De Seditiosis and the D^eieiottt referred to in the teit, Mrhich 
latter book, in its time, had a Terr extensire circulation. Die- 
tionnaire Historiquef Buderi Bihliotheca, Juris Struvianag 
Robiti8on*$ Mm* Rep. ir, 10. note f Johnson^e JV*. ¥• Rep. 
xir, 453. 

«Vor£ 2, p. 3. See MhoU on Shipoin^p p. 184, 185 ; JETar- 
graveh Coke Littletontf, 229 notef Emo'igotttDeMAssuraneeSf 
t. i, D. 309. Valin 8ur VOrdon, i, p. 617. 

JvoTB 3, p, 4. The original has it : loiur i la eueillette. 
This is a species of contract for conveyance in a general ship^ 
for wliich our language affords no distinctive nanie. The 
old Treatise of the Dominion of the Sea, imperfectly renders, 
charter a la eueillette, lade by parts, in Uie translation of the 
Marine Ordinance, p. 303. " Affreightment it la eeuillette,** 
says Valin, " is made by the ton or quintal, but with this dis- 
tinction, tliat here the master is not legally obliged to receive 
the goods unless they are enough to complete or nearly com- 
plete his cargo, that is to say, to fill about three quarters of 
the ship. Until then he is not absolutely engaged, without an 
express agreement to the contrary. Whereas, if his ship is not 
let a la eueillette, he may be forced to receive on board all the 
goods for which he has promised a place," &c. Commentaire^ 
1, 640 

«Ybr£ 4, p. 6. Mandate is a contract by which one peraon 
undertakes gratuitously to perform a commission for another 

Ecrson. The performance is gratuitous ; for tiie distinction 
etween a mandate and a letting to hire is, that in the former 
the service is considered an act of kindness growing out of 
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friendship, and in the latter the service is an act purely inter- 
ested. But the contract of mandate, although the service is 
gratuitous, nevertheless creates definite obligations. The man- 
aator becomes bound to ratify whatever his a^ent does in pur- 
suance of the mandate, and to repaj all proper and reasonable 
expenses incurred, and sometimes repair the losses undergone 
by the mandatary in performing the business entrusted to his 
management And^ the mandatary, on his part, after having 
accepted the commission, is bouna to execute it faithfully, us- 
in^ all reasonable dili^nce and care, and neither falling short 
01 nor exceeding the limits of his authority: otiierwise he is 
answerable in damages to the mandator. See above p. 21 ; 
Digest Uh* xvii, tlU 1 ; Domat, lib. i, tiU 15 ; Jones on Bail-- 
ments^ p. 60 et seqq. 

^"oTB 5, p, 9. The terms dommages et interets are always 
combined, in the French law-books, to si^inify tlie gain which 
a person has failed to make or the loss he lias sustained. Poth^ 
ier, Des Obligations, n. 195, 

^OTE 6, P. 10. By the civil law when either party has a 
deficiency of proof to support his allegations, he may refer the 
matter in issue to the oath of his opponent, which oath decides 
the cause, and is thence called decisory* Digest, L xii, tit. 2 ; 
Pothier, Des Obligations, n. 818 ; Domat, L lii, ^. 6, s. 6 ; Jr- 
gou. Droit Frangois, ii, 515. 

JVoTE 7, p, 10. As to the master's ability to write, see 
Boucher, Droit Maritime, p, 247. 

^'oTB 8, p. 11. By the Ordinance tlie clerk is a sort of no- 
tary in a vessel during a lon«j voyage, whose duty it is to keep 
a journal of every thing whicii concerns the ship, and authenti- 
cate solemn instruments. Ordon* De Ncrivain, ibique Valin $ 
Boucher, Droit J^Iaritime, ch. 15. 

^*0TE 9, p* 12. The following case in point is reported in 
Enter i^on, Des Assurances, i, 328. " The sieur Morra freight- 
ed the Dark of captain Gipicr to carry a cargo of grain. The 
ship was loaded with the grain. The captain wished to sio;n 
witn the clause, as said to be; Morra demanded that the sig- 
nature of the bill of lading should be pure and simple. He 
alleged that the captain or his agent nad received notice to 
assist at the measuring, and had assisted. An inquiry was 
ordered. The facts in the interlocutory were not proved. The 
opinion of the court was that the captain, not having engaged 
to assist at the measuring, and not bemg proved^ to have con- 
sented to assist thereat, was not obli^d to sign the bill of 
lading without the customary limitation." Sentence was ren- 
dered accordingly December loth 1753. 
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' JV*ori 10, J>. IS. All the learning on tbe niljea of bilk of 
lading is collected in EmMgtm, De$ Amunmeegp cA« 11. 

JVbrB !!• ^. 18. Abbott thinka the master should be re- 
sponsible for eyerj defictencj, because he covenants that the - 
snip is tight, staunch and sufficient It appears to the same 
autnor, that the rules laid down bj Pothier himself, in that part 
of his contract of letting to hire to which he refers above, war- 
rant the conclusion that the master is responsible even after an 
examination. The following is the passage referred to hj both 
writers. ** When the letter to hire ought, bj his profession, to 
know the defect of the thing let to hire, he must answer for the 
damages of the hirer ; and it is unnecessary to inquire whether 
he did or did not possess any knowledge of the defect For 
instance, if I hire casks of a cooper to contain my wine at the 
vintace, and the casks are made of bad wood, the cooper i» 
bound to make good my loss in consequence of this defect ; 
and he would not be permitted to say tliat he was i«|norant of 
the defect ; for his profession reauired of him to Know the 
quality of the wood which he had made use of, and to use 
none which was of a bad quality. If it were a shop-kecper, 
instead of cooper, his profession of shop-keeper required of nim 
to be acquainted with the articles in whicn he dealt ; he was 
to bUme ibr meddling with a business which he did not un* 
dersfand." Pothier, Contrat de Louage, n. 119. See Putnam 
vs. JFood, J^Iass. Rep. iii, 481. 

J>roTE 12, i>. 1 8. « Tlie captain is liable for all damage done 
the goods by his fault i for, m consideration of the freight, ha 
is bound to deliver the goods in the same condition in which 
they were received unless the damage proceed from an acci- 
dent which he could neither see nor prevent" Emerigon, Des 
w^ssiiranceSt i, 377 : where he cites Casaregia De Commercio 
dis, 19 n. 19, dis. 23 ti. 55 & 80, dis, 46 m 3 ; Consolato del 
J^Iare, c. 59, 61, 73, 234 ; Targa, Ponderazione, c 28, n* 7^ 
Guidon de la Jl/er,v c. 5, art. 5 & 6, ibique Cleirae, p. 254 ; 
Roccus, A*otabiL de Mtinbus, ft. 49. 

^'^OTE 13, p. 18. ** But this obligation also regards the time 
of peace, so that the master may always show to whom his car- 
go belongs, that on his arrival each one may recognize tlio 
goods addressed to him, and that officers of the customs may 
be able to ascertain on the one hand whether the duties on the 
goods were paid at their departure, and on the other whether 
prohibited articles have not been embarked without permis* 
sion." Valin, JVbur. Comment i, 129. 

J\*0TK 14, p. 20. Valin answers several objections to his 
opinion and remarks, that he considers the goods to be sold fur 
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ihe debt of the thip, that is» for the proper and particular debt 
of the t>wner of the ship ; and therefore it is for him to pay it 
independent]/ of the subseauent fate of the ship, in the same 
manner as if the master had borrowed the like sum in a for- 
eign port and drawn bills of exchange for the amount 

JVoM 15, F. 21. JCuricke, tit ri, art* 2, Chirac, p. 88, n. 2, 
and Valin ubi supra agree with Pothier on this subject ; but 
EmMgon^ Cantrats d la grasse^ p. 445, and JBlbbott on Ship- 
pingt p. 243, differ from him, and cite in support of their 
opinion the Consulate of the 8ea, eh. 105, the Judgtnent of 
Oleron, art* 22, and the Reflation of Antwerp, art. 19. 
Em^rigon says that money raised in this manner, when the 
shin is afterwards lost, is a sort of forced loan at respondentia, 

JV^orJi 16, p. 28. *' If the owners do not actually disavow a 
contract of affreightment made by the master when he has ex- 
ceeded his powers, the freigliter cannot avoid the execution of 
bis part of the contract under pretence tliat the owners, having 
been on the spot, had a right to make such disavowal. His 
. case resembles that of a person who contracts with a married 
woman without her husband's authority ; although the wife is 
not validly bound on her side, yet if she and her husband af- 
terwards approve and ratify tl)e contract, they can oblige the 
person who contracted with her to fulfil his engagements.*" 

*<\Vhen the owners are dispersed in different places and 
neitlier of them has been chosen to be present and superintend 
the affreightment of the ship, the contract of the master is ab- 
solutely valid, and cannot be shaken by the owners, they 
preserving their remedy against the master if he break his 
orders." 

*' In all cases, even when the master^s affreiglitment. is an- 
nulled by the disavowal of the owners, the master continues 
pledged to the freighters for the execution of the charter-party. 
They had a right to presume that, in making tlie contract, he 
possessed the requisite powers ; and this is enough to author- 
ize their recourse to hiin, as in the case of a mandatary or 
agent, who, althougli exceeding the limits of his commission, is 
not the less bound to fulfil the engagements which he has 
wrongfully made in the name of his principal." Valin, Com- 
mentaire, &c. i, 621, 623. 

jyoTE 17, p* 28. '* Liceat quarere, an magister navis alium 
substituere vossit ? Posse autem dubium non est, quum magis" 
ter navis aicatur non solum quem exercitor, sed et quern ma- 
gister navis, etiam ignorante et invito exercitore, prmposuit. 
Omnia autem facta maghitri prcestare debet qui eum prceposuit, 
et quamvis alias, ttbi iudustrM persona electa est, alius substi- 
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•inruUirS in txerdiorim MUui qnod conMiiMnm tut vO/dur^ 
fuTa tmpe de eouiUUmt ntadtri iubsiiiuH tn^iren nee temfus 
eofKidiiur. 8i tamen damni quid oh hane eausam exerctior 
paiiaturt habei to wimvu earn vrimo wutgUtro aetUmtm ex ia^ 
taio vel mandataP MCMdst, Met. HhcbsL JlUu. n* xr. 

«Vor£ 18, ^. 28. See Kkridct, En. (pttssL Ilhu. n. ts^ 
Orotitu de Jure Belli me Paeit, (. ii, c 11 ; Loeeeuiue de Jure 
MiritimOt c Tii» «• 5. 

^oTB 19» p* 31. We hare not been able to find any notice 
of Clairat, nor of tbe work of his cited in the text bj rothien • 

JVbT£ 20, p. 33. ** It niiiat be confessed that this regulation 
is too ri^roQS to be compatible with equitjr. The natural 
idea, which we form of an asreement for Ireight* is that it has 
no object but the goods laoen in pursuance of it. that these 
goods are the sole pledge for its performance, and that of 
course it is onlr upon these goods that payment of freight can 
be enforced. From which it follows, that the freighter ought 
also to be c^uit of the freiojht on abandonins the car^ Such 
is the opinion of Casaregis, Die. de Com. £ 22, «• 4b, 8t d. 23» 
fi. 86 & 2r.»» 

*' If this be just in the case snecified in the following article^ 
why not in all other cases ? What reason is there for a dif- 
ference? Is it not the same thing when the goods are so much 
diminished in- price, hurt or deteriorated bj their own vice, 
bj the sea, shipwreck or other misfortune, as when liquors 
have leaked out of their casks ^ so as to leave them almost 
emptj ? And is not this a case in which to saj, ubi eadetn ra- 
tio ibi idem ju$ statuendum 7^ 

"Nevertheless, on account of this regulation of the Ordi*. 
nance, tlie received opinion is that the roaster is not obliged 
to abandon the goods in payment of the freight But as it is 
inconsistent that the merchant should paj tho freight when 
the goods are of no value, whether their want of value has 
arisen from shipwreck, or whether their value has been absorb- 
ed by the expense of salvage ; the plan has been adopted of 
not obliging the merchant to reclaim his goods in such circum- 
stances, and he thus becomes dischar^d from the freight. In- 
deed there has been no case of this kind in which the master 
has required the frei«;ht of merchants, who have refused to 
claim their merchandise." Valine JV'bureaa Commeiitairet i, 
670, 671, 

^QTE 21, P. 37. ^lod intelliget ubi munere vehendi in. 
parte non sit functus, pro parte enim itineris qua merces advec^ 
toe sint vedtiram deberit cequitas suggerit, et conseqnenter pro 
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rata mereedU tjnmraHonim fierV^ StracthOt De Miviiui, 
pU d» II. 24. 

J^ToTE 22, r. 42. ** When the obstacle, which has prevented 
the hirer from entering upon the ei^ovment of the hou^e let to 
him, or which lias prevented his continuance therein, and 
obliged him to move out, is an obstacle interposed by the hirer 
himself, he cannot demand a remission of the rent It is suffi- 
cient that the owner of the house stands ready to ^ve the hirer 
tlie enjo^icnt of it, and that the hirer may occupy it by him- 
self or his agents, to make the rent due.'' Pothier, TraUe de 
Lomge, It. 151. See also Ibid, n. 142. 

•Af*or£ 23, p. 46. •* The reason why the Ordinance allows 
the merchant to be discharged on paying only half the freight," 
says Valin, ** is undoubtedly because the master can find goods 
to replace those taken awa^ from the ship ; and that so half 
the freight is deemed suflicient to indemnify him for tlie de* 
lay this change may occasion ; from which it evidently follows 
that this half freight is gained without return, although the 
caip) should after\vards be completed.'' 

After remarking that the same is not the case with affreight- 
ment of the whole, because it is more difficult to find anotlier 
person to take the whole ship, than to fill up a few auintals or 
tons, he subjoins thrt the whole freight would be due, if the 
merchant should refuse to lade the ship in pursuance of his 
engagement ^'huveau Commentaive, i, o46, 048. 

^*0TE 24, p. 48. Exception, in the law of France, is a gen- 
eral name for tlie plea entered by tlie defendant in an action. 
Exceptions are of three sorts : first, declinatory, that is to the 
juriHuiction of the court ; secondly, dilatory, which is merely 
assigning a cause for not making a defense ; and thirdly, per- 
emptory, which is a complete answer to the action itself, and 
shows that it cannot lawfully be maintained. Peremptory ex- 
ceptions again are either such as allege an estoppel, prescrip- 
tion and the like ; or such as enter into the merits of the claim 
and tend to prove the action wholly groundless. It is this last 
kind of exception, which is properly denominated a defence ; 
as when, in answer to the demand of a debt, payment is prov- 
ed, or it is proved that the debt was never contracted, or, as 
in the case of tlie text, it is Y)roved that the plaintiff owes tlie 
defendant a sum of money, which the defendant claims to have 
considered as a deduction, set-off or compensation. Arsou, 
Droit Frangois, L 4, c. 12 ; Fothier, Traite de la Procedure 
civile, pU \, ch, 2, 1, 2. 

JVoTB 25, p. 49. Both master and shipper being ordered 
to answer to tlie demand, so that all tlie persons, who have an 
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interest in it, naj appear together, and the rightf of none be 
sacrificed or endangered. 

Jl^ofE 26, p. 50. As privileges are frequently mentioned 
in this treatise, it maj not be amiss to eiplain the nature of 
these securities. 

^ The laws of France gate the creditor three species of secu- 
rit^ on the estate of the debtor, nameljr, a pledge, an hypothe- 
cation and a privilege. The first is a pledge, pigntu, by which 
the actual possession of a chattel was transferred to the cred- 
itor, either on aCTeeni4*nt, as a pawn for money due, or on 
judicial process for satisfactioo or a judgment rendered, or se- 
curity for judgment to be recovered in an action pending. The 
second is hypothecation, by which lands and nouses becsiine 
specificallT liable for the nayment of a debt, but remained ia 
the owner^s possession, buch is the distinction between pledge 
and hypothecation, which however was not always observed. 

Hj'potliecation is either couventional, arising from an express 
agn^enient, or implit*d in law ; thus minors, idiots and prodi- 
gals, have au implied hypothecation on the property of tlicir 
guardians for the balance of his account, the cnurch on the 
property of prelates guilty of mal administration, and the king 
on the estate of farmers and receivers of the revenue. The 
consequences of hypothecation are two, the preference of hy- 
pothocary creditors in order of priority, and a right to follow 
the property into the hands of a purchaser, and oblise him to 
pay the deot or give up the lands.^ 'Flie same rigiit could 
apply to moveable property by the civil law ; but was coiiftn* 
ed to immoveable property by the law of France. Whence 
the maxim in the text, moveables are Hot followed into the hands 
of a stranger. 

As to moveables then, which are not in the possession of 
the creditor, he may seize them for a ru|uidatcd debt on mere 
attachment. The* general principle is, that seizure can be 
made only for debt on a contract passed before notaries, or in 
execution of aiuil^^ment; but to this there are many excep- 
tions. Some things however, as in our law, arc not liable to 
seizure ; the creditor being required to leave tilings necessary 
for the subslHtence of the debtor. The goods seized may be 
sold after appraisement, the creditors being satisfied according 
to priority ot seizure, except in case of the debtor^s insolvency, 
when all the creditors share in proportion to their claims, un- 
less some of them are privile<;ed creditors. 

The tliird species ot security is a privilege, that is, a right, 
which a certain creditor has, by the nature of his credit, to bo 
paid in pret*orence to other creditors, even those prior in time. ' 

19 
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and who possess an h}'pothccation. Thus he, who sells a 
thinf^;, or he who lends money for the purchase of a thing;, has 
a privi]c«;e on it for the price ; he, whose inonej has been lent 
for the repair or preservation of a thin;;, as to secure lands 
from the current of a river, or to save a house from falling, has 
a privilet^e on the thing ; the creditor, who has lent money to 
make improvements, has a privile;^ on those improvements ; 
mechanics, laborers, architects, and others who furnish mate- 
rials, labor or money for any work, have a privilege on it for 
the payment of their wages ; carriers have a privilege on the . 
coods carried for the payment of their hire, tolls, customs and 
tlie like expended on the floods ; land -holders and owners of 
houses have a privilege on the produce of the soil and the ten- . 
ant^s furniture for the rent ; funeral charges, expenses of prov- 
ing the will, making inventories of property, and other neces- 
sary charges of the sau)e kind, are privileged before all other ^ 
dclits of the deceased. See Domat, 7ti*. iii, (if. 1 ; ^^r^u. In* 
stitnthn au Droit Frangois, /. iv, c. 3. 

The application of these principles to marine aflfairs will be 
constantly recurring in the course of the treatise. 

^*0TB 27, p* 50, A prescription is perfectly similar to our 
limitations, by which certain actions are required to be brought 
within a stated time, or otherwise the ridit of action is forever 
lost and barred, 'the principle, upon which they are founded 
is likewise the same, to wit, presumption of payment, and of 
course claims are saved and renewed alike in both- by an ac- 
knowledgment of tlie debtor. Pothier, Des Obligations, pt. 
111, c. 8, 

^''orE 28, P. 55* Tlie same obligations and duties are dedu- 
cible from the contract, whether considered as the hiring of labor 
o • the hiriujg of a thing. \Vhen the charterer takes the ship into 
h.^ possession, appoints the master himself and puts the vessel 
in sailing; order, it is a contract for the hiring and letting of a 
thing as between the owner and charterer. As between the mas- 
ter and the owner or employer it is, however, always a hiring and 
letting of labor ; and perhaps it would be more elegant to consider 
it as such in all cases ; the master being generafly hired to car- 
ry the ^ds of the shipper, but retaining possession of the ship, 
and using her as his instrument for making the conveyance. 

•?VV)T£ 29, p. 59. Emerigon, (Des *^ssurances, ch, 12, s. 59, 
43,) has given us an admirable abstract of the whole mercantile 
law on the subject of average, to which the jurist can seldom 
refer on any disputed point without meeting with entire sat- 
isfaction. 

J\*0TE 30, p« 59. ^lany fanciful etymologies of the Mord 
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tiverag$ tre contained in the books. Some consider it derived* 
from fim^H onu9, aCci^h fine anere / others from havret or from 
haven, l»ccause averai^ is to be paid for by those whose goods 
arrive in the haven. (Loecenin$, De Jure Maritimo, L S, e. 8, n. 
1 ; Kiiriclce, Jus J/ar. //am t, 8, /o/. 168 J It is not probable 
that the true etymology can ever be discovered. Emerigon, 
Des JBlssurances, i, 601. 

A*or£ 31, p. 63. Jettison is to be considered an involontanr 
act on the part of the master, and one to which he is compelled 




Tai^ says, that during sixty years titat he was a magistrate in 
the consulate of tlie sea at Genoa, he had known only four or 
five cases of regular jettison, and they were suspected, of 
fraud, because the fonns had been too well observed for a time 
of imminent and extreme danger. Emerigon, Dee ^issuran" 
ces, i, 605, 606. 

^yoTE 32, p, 63. It was formerly a question whether neero 
slaves might be thrown overboaru to lighten the ship; but 
there is no doubt that such an act would now be considered 
homicide. Tlie civil law accounted slaves things ; but it nev- 
er went so far as to comprehend them under the general tenn 
merchandise. (Digest. 50, 16, 20r.j Hicrclbre all authors 
asree that every thing on board, even the most precious arti- 
cles, should be thrown overboard before slaves (Ciceron, De 
Offic, /. 3, c. 23 ; ^ JCUricke, ^uast. lUus, n. xxx) ; and that if 
there is an unavoidable and imperious necessity to throw men 
into the sea for the preservation of the rest, they should be 
fixed on by lot. " Si in certo pericnlo communis naufragii,^* 
says ivuricke, ** ubi spes subest potissimam navigantium partem 
servari posse, si qui <»a* iis in mare ultro prosiliant, vel etiam 
prcevia soiie ejiciantur, ad hoc ultimum remedium pervenire 
Iicf6r7." Loccenius, however, (De Jure wWhr. I, ii, c. 8, n, T.) 
remarks that, **si qiiis hominem in amnem aut mare prascipita* 
verit, ita ut pereat, est pccna capitis ; si non pereat, est pcena 
pecuniaria.-^ And Em6rigon, (Des Assurances, i, 610,^ lays it 
down, that whoever should throw others into the sea, whether 
freemen or slaves, whether fixed on by lot, or by choice of the 
stron<;cr, woiid be guilty of homicide, because we have no 
ri^ht, in order to save our own lives, to kill those who have 
uftcrcd us no violence, (Pnfendorf, Droit de la Mtture, par 
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^BarbeyraCf L ii, c* 6, <• S ; Id, Devoirs ie VHomm€t LU c. 5, 

8* 25.^ See EmM«;oVt Des Jissurauces, i, 2' 6, 207, 610. 

AVe will add, that tiie loss of slaves by death is only simple 
average. •* Sen^orutVp qui in nave perienint, non ma^ cesti* 
mrJin facienda est, qtiam si tegri iit vaci decesserint, ant alii^ui 
sefie in mare prti'vitttverintJ** l)if!:est. L % $, 5, de le*:^, Jifutd, / 
Knvicke, Ju9 J^IariU UauseaU p, 787 ; EmMgont De$ JissuT" 
ances, i, C3^, 

•?V*oT£ 33, p. 63. •* Prius autem ejiciendie sunt merces ma* 
joris fmnderis et minoris pretii. Et prius merces clam inscio 
uavavcho impositce ant suppressor, qnam alice, Indicauda 
etiam in tempore sunt bona cistis inclusa, antequam cistm eji- 
cientur / quod nisi fat, sulm cista*, qnaies e.vtinnsectis apparmt, 
non bona qum in illis sunt, in (Bstimationemvehiunt. Froprim 
Quoque res poiius quam alicntc, in quas niliil juris habemiis, 
jaclendas sunt. Si verojaciantur alienas merces, quas magister 
navis ex benevolentia et amicitia, nullum pro iis pactus nnul' 
hull, transvehendas recepit, de iis non teneturJ^^ Loccenius, De 
Jure tjMarit, L ii, r. 8, n. 4. See also KUricfce, Jus J^lar* 
Hanseat, f. 8, art. 3, /. 777. 

JSToTE 34, /»• 66. •• If the ship was simpl j relieved by the jet- 
tison, and after some hours' interruption or diminution the storm 
recommenced with the same violence, or in some other waj 
shipwreck [pillowed, although several days after the jettison* 
there would be no ground for contribution." Valin, S^uveaw 
€Jommentaii*e, ii, 207. 

*^*0TE 35, p. 67. if the master take in goods contranr ta 
his ap:reoment, as when the ship is freighted to one individuaU 
the charterer must nevertheless contribute for the loss of 
gooils thus put on board without his knowledge, provided the 
master g.ive a bill of Indiu"; for them ; but the charterer may 
claim an indemnity from the master on account of his fraud* 
Emerigon, Des Jissurances, i, 640, 

^oTE o(, /*• 68. ** This rule does not apply to boats and 
small vessels, which sail from port to port, wuere it is custom- 
ary to lade goods on the deck as well as in the hold." Valin^ 
Cow mentaire, ii, !203. 

JS'cTE 37, /*. 71. it is not usual, says Emeri^n, to require 
of iiassengers to contribute for their clothing, jewels, money* 
cutiei-s or bajTgase. But if the question were raised, there is 
no roason why the court should not make them contribute ac- 
cording to the opinion of the principal authors on maritime 
law, and principal ordinances Des ^isaurances^, 645. 

J\*oTE 38, p, 7J. The words in the original are an marc la 
livre de leur valeur* The changes in tlie value of money 
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br meant of repeated adalteratioiifl indaced mercluuiU to itip- 
ttUte bj the mark, and consider this a le^l and receired 
standard of calculation. Philip I. bavins quitted the liTre or 
pound of twelve ounces to take the man of ei;i^t» the words, 
au marc la litre, or au mare pomr Here, came to be^ used in 
speakins of the Ioas which each creditor of an iiisoWent 
should near acconling to the sum due him, or the part 
which each one should contribute to average-losses in propor- 
tion to the value of his merchandise. Boucher, Consulat ae la 
Jiler, U I, p. 367, 369; Encjflapedie Metkodique, Commerce, suh 
voce JUtirc. 

^''oTE 39, p. 78. *'8i qni» jaetnm fecerit eo animo ut, si 
$alvumfuerit,kabeat, occupant i cedere ncffuit; ijuiajacieus iton 
habuit animum drrelinquendu Itaqne qui scU hoc et inrerAt, 
fuiii teuetur. Si vero hoc animo iuvenUrns occupet, ut eaivum 
faciat domino ; aut $i simplieiter ant derelinquendi animo jae* 
latum (quod non facile pra^umitur, niii prohHur) occupet, 
furtum non facit ; quod euim vulliuM est cedit occvp*t*'li/* 
LocceuittSf De Jur* Mar. L \\, c 8, n. 5 ; Digest, L 2, s. 8, S^ 
L B, de leg. Rhod. de jactu $ Emerigon, Xlrs Jhsurauces, 
1,611 

A*or£ 40, p. 80. But if it was promised for all, it would be 
gross average. 8i ergo navem ex piraiis captam nauta redeme- 
rit promissa certa pecuniae snmma, pro qua ipse interdum cap* 
tivus detineatur, liberaudus erit commumbus impensis, pro rata 
aistimatiottis cujusque mercium et ipsius navis.^ LocceiitifSy 
De Jur. Mar. I. ii, c 8, n. 5. 

A*0T£ 41, r. 82. If the frei^t is valued at 24,000, and the 
wages at 4,000, the freis;ht sliould bear five-sixths and the 
wages one sixth ; that is 24,000 : 4,000 : : 6 : 1 : : 7,000 : 1 IGG} ; 
which gives 5,8S3| for the owner, and n6(>| for the seamen. 
A*or£ 42, r. 83. " When a mast is broken bj a stroke of 
wind without the interference of man, it is simple average ; but 
if, when the wind has broken a mast, it is necessary to cut it 
away and throw it into the sea with the sails and rig<nng, it is 
tlien gross average, for the value of the mast and its acces- 
saries after it was broken." Emerigon, De$ Jissurances, 
i, 622. 

^'*0TB 43, r. 87. The terms loadsman and loadmana^ 
are now uncommon, but thej were formerly used and are still 
found in older books on maritime aflkirs. In order to under- 
stand the definition of loadman given in the text, we must 
recollect that at this time every ship had her own pilot, and 
that the loadmen or locmen, as they are sometimes called, 
were precisely the same with our coast-pilots. Peters^ Mm, 
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Deeln. \, ap. p. 59; Sea Laws, p. 151 ; Pothkr, Contrats de 
Zoua^ Marltimes, avis au lecteur, p* 9. 

J\*OTE 44, /»• 88. *« To prevent all discussion between the 
owners or masters of ships and merchant-freighters, with re- 
spect to the petty average spoken of in this and the preced- 
ing article; thatMs to say, to avoid the distinction between 
the cases in which this petty average should be sustained in 
conimon, and those in which it ought to fall on the ship ; like- 
wise to be freed from the embarrassment of being oblij^cd to 
ninke a distribution of two thirds amon^ the merchant-trcight- 
crs ; the usage lias long been established to promise the own- 
ers a certain proportion beside the freight, to indemnify them 
on account of petty average, without distinguishing whether 
it is ordinary or extraordinary.''— 

" Hence the form of bills* of lading every where is, after 
the 8(ii)iilation to subjoin beside average according to marine 
vse ana custom, or some equivalent expressions." Valin, ii, 
ir2. 173. 

J\*OTE 45, p. 90. <*The expense, which a ship incurs by sail- 
ing out of her way through fear of enemies and taking a longer 
course, is likewise general avei'age. So the expense of recov- 
ering a ship, which the crew abandoned from the fear of being 
made prisoners or slaves, enters into a «;eneral average, even 
if the abandonment was made under mistake, provided there 
was any reasonable-ground of misapprehension." Emerigon, i, 

C27. 

Km^rigon reports a case, on which he was consulted, of a 
ship which had the plague, and in consequence was refused 
admis!<ion in several places, obliged to stand out to sea, and 
at last purchased permission to land her goods in a foreij^n 
port to free them from infection by exposure in the open air. 
All these extraordinary expenses occasioned by the plague 
were considered general average. Ibid, i, 631, 632. 

J\*oTK 40, p, 90. Valin shows that article 7 JUes Avories, 
is wholly irreconcileable with tliat Du Fret, n. 16, and also 
with that J)e r Engagement, n. 5. " It is not possible," says he, 
*' by any combination to reconcile these three articles so as to 
escape tiie reproach of contradiction, as well as of injustice at 
the bottom, both as regards the sailors with relation to tlie 
master, and the master with relation to the merchants."— 

" This distinction, however, irregular as it is, does not affect 
sailors very much in the present state of things, nor ship-own- 
tM-s, bcrauso the hiring of sailors for the voyage is equally rare 
with niVicightnjent by the month." ^"ouveau Commentaire, ii, 
1 00, iro. ' 
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JfbTM 47» p. 92. «* 51 •frmm aUennm miit, ftdrem fa* 
mUian arbitratnSt kttrtdem Bcripaeritt et, si ntcres non ea^et, 
Maevium ei mtbstittierlt, iaque urvns jussn domitd adierit hte' 
rtditatem, Jltevins $ubkitutu$ in partem ttdmittitur*^* Iwti' 
tut. L ii, tit. 15, 9. 4. 

«\*or£ 4S, i>. 93. With r^ard to the ' question who should 
bear the loss or damage caused the . car«:o of sliips by their 
•trikin*^ Valin remarks, that it cannot be the master, because 
he is chare;eable only when in fault, and that it has never been 
pretended that it ought to be the ship-owners. ** This marine 
accident and inisfortune can form nothin^^^ but a simple and 
particular average, solely at the charge of the thing injured. 
There is no exception to this but in the case when, to avoid 
the loss of both ships, the master of one, at tiie cry or retiuisi- 
tion of the other's crew, cuts his cables and lets tlie ship drift 
at the mercy of the wind, or does any thing else which occa- 
sions the wreck of the ship. Here there would actually be 
ground for contribution to the loss, on the part of tlie ships 
and the caipies, since the damage done the ship and cargo 
was caused by a measure taken for the common safety." 
Valin, ii. 180, 181. 

'* From the difliculty of kno^ving on whose side tlie fault 
lies, and even of jud^ng whether the fault is of a kind to make 
him, who has committed it, to deserve to bear the whole loss, 
it generally happens that the iniury suftcred-by both is ac- 
counted general averan;e." Ibid, ii, 183. 

JS^orE 49, p. 106. See Kitricke, Res. Qtttes. Illm. tu xxx ; 
Jus .^Marit. Uanse. t. iii, arf. 2, p. 699 ft seaq. 

A^off 50, i>. 1 12. " The condition of tlie master and crew 
is such, that the fate of their wan;es depends on the preserva- 
tion of the iihip and of the frcisjit of her cargo. This frei<;ht» 
with the body and hull of the ship, her tackle-apparel and fur- 
niture, such \s their pled«:e ; they have no otiier assurance for 
the payment of wages. Nothing is better established : jus- 
tice is not thereby wounded : and if it were otherwise, expe- 
diency and the interest of naviu;ation necessarily exact, that 
this law should be executed in all its rigor. Personal iiiteivst 
influences men in general, and those of this class in particular. 
If they had no common interest in the preservation of the ship 
and goods, at the least peril witli which they were menaced 
they would think only of sav-in^ their lives, without troubling 
themselves with the rest. It is therefore iust and for the 
public good to attach tlieir fortune to that of the ship." Valiiiy 

I, roi. 
JV'oTfi 51, p. 112. Tlie expression on this point U very 
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Btron^; in the Consulate of the Sea : ^ car Ion mime ^'U n'v 
auraft qu*un clou qui vent Us paifer, iU devraient Vetrt}^ 
Jioitcher^ Consul, de la JieVt ch. 139. 

JS'*oTB 52, P. 113. ** In case of shipwreck the sailors are 
free to abandon evcrj thing ;— because there is not due, by 
the owner or employer of the ship personally, any wages or 
pay for expenses home ; and of course there is nothing to say 
to them if they refuse to work in savins; the wreck.— Perhaps 
it would be just to withhold from sailors, who refuse so to 
work, the way;es fallen due, if any thing is preserved. But 
there must be a law to decide it expressly ; lor in fact their 
"wages are due them out of property on which they have a 
special privilege, whether they do or do not labor for its pres- 
er^'ation.'' Valint i> P* 704. See, however, Abbott on Ship' 
fin/r* -136, 43r ; Jns Mar, Hatise. t. iv, it. 29, p. 661. 

lAToFE 53, p. 126. The Code de Commerce, has more nearly 
er)ualized the cases of a sailor hired by the voyage, and of one 
hired by the month, by requiring that, in case the voyage is 
broken up after its commencement, a sailor hired by the month 
shall be paid for the time he has served, and also, as indemni- 
ty, half the wages he would have gained if the voyage had not 
been relin(|uished. Code de Commerce, n. 252* See the expoU 
des motifs on the same article. 

A*or/£ 54, p. 136. ** If the freight has been paid the master, 
and he, instead of paying his crew, applies the money to the 
discharge of his own debts, nothing remains for the crew but an 
action against the master, without recourse to the shippers, or 
to the creditor who receives the freight'' Valin, i, p. 751, 
752. 

^^OTS 55, P. 136. 'riie author of the foregoing work exhib- 
its, at every step, a profound knowledge of nis subject, and a 
knowledge which could not have been acquired without very 
extensive reading ; but as he seldom cites any authority ex- 
cept tlie Pandects, the Marine Ordinance and Vulin's Com- 
mentary ; it may be well to take a view of the sea -laws and 
treatises, from which Pothier drew his opinions, and which 
constitute the foundation of our maritime jui-isprudence. 

The most ancient system of marine laws referred to by 
writers is that of Rhodes. The people of this island acquired 
commercial reputation at an early |>eriod, and the usages, which 
they followed in the regulation of maritime atlairs, were so 
wise and just, that they were adopted by Rome as sonn as slie 
had extended her dominion beyond the boundaries of Italy. 
(Grachia, De Ortu Jur, Civ p. 756 et seq ; Emeri^ou, ^is- 
sur. pref. ; Cicero pro jL JlaniL c. 18.^ it is doubtlul whetlier 
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the Rhoditnt ever poatessed a irritten code of these lawi ; and 
the pretended collection of them, which for a considerable time 
imposed on the literary world, (Sea Latcitf p. 70 et tieqq.) is 
now generally acknowledged to be spurious. (Mirth Am* 
Bev. vii, S25, S2G ; Feten^ Mm. Deeis. ii, 479./ Indeed the 
Rhodian laws, as we learn from the famous rescript of Anto- 
nine, (Digest* lib. xiv, tit. 2» /• 9*^ were a species of common 
or international law in the Mediterranean. (Grotius, de Jure 
Belli ae Facis^ L ii, c. S.) The spirit of these laws was grad- 
ually incorporated into the Roman law, until thej came to 
form the substance of the maritime laws of Rome. (Mrth 
dm. Rev. vii, 327 ; Selden. Mare Clausnm^ lib. i, c. 10, s. 5 ; 
Sueton. Hto Tiberii Claudii ; Schomberg's Obs. on lUiod* 
law ; Fark on Insurance, introdue. p. 3, 7 ; Fastoret, Dis. sur 
VInkuenee des Loix Maritimes des Rhodiens; Btfnkerslioeic, 
ad leg. RJiod, c. 8 ; Heineccius, His. Jur. Civ. Roman. Germ. $ 
dzunVs Maritime Lau>, pt. i, c. 4, art. 2; Bouclier, Consulatde 
la Jler, tit. i. liv. 1, c. 2, 4.) 

The next autlioritj, therefore, on wliich the modem commer- 
cial law stands, is the Roman law as it exists in the i)i<«est 
and Code of Justinian. The eeneral principles of justice, 
which the civil law teaches, are the soul of all our internation- 
al and maritime regulations at tlie present dar ; and although 
the titles in the civil law exclusively devoted to nautical con- 
cerns are few in number, yet their sonnd wisdom, compressed 
sense and apposite illustrations entitle them to the greatest 
consideration. Fothier, we have seen, adduces them whenever 
he has an opportunity.^ The most important of these titles 
in tlie Pandects are JL iv, tit. 9, JVautce, cnupones, stabularii, 
&c. ; L, xiv, tit. 1, De ejL*ercitoria actione ; L, xiv, tit. 2, De 
lege Rhodia dejactu; L. xxii, tit. 2, De naniico ^aenore ; 
L.\W\utit, 5, Furti advvrsus nantas, &c.; L. xlvii, fi7. 9, 
De incendio, ruina, itaufragio, &c. (Jizuni'^s Maritime Law, i, 
296 et seqq. ; Boucher, Consulat, &c. t. i, p. 23 et seqq.J These 
titles, with the commentators on them, will be found to be 
of the very first utility to the commercial jurist. A transla* 
tion of these titles into £ni;lish is contained in JlaU-s Law 
Journal, ^ee also HaWs hmerigon, ap.) 

During ^iTeVi.niddle ages, as commerce revived in the ditTer* 
ent stites bordering on the sea, each one, for a time, followed 
its own peculim* usages,— fur laws they had none at this period 
of ignorance and superstition. As these states increased in 
v/ealth and power, their maritime usages began to assume a 
a more distinct form, and were at last wrought into several 
written codes. These codes were not created in a moment, 
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nor were Ihej acts of peculiar lesislative wisdom ; but tliti 
principles in them slowlv grew up in the courts and commer- 
cial practices of several '^countries, and acquired confirmation 
from experience. (Mrth Jinu Rev. vii, 328, 329.^ 

The tirst modern coilc of sea-laws was compiled in the lat- 
ter part of the eleventh century by the people of Amalphi» 
one of those numerous cities in*1ta(y, which attained so much 
Mealth and eminence in the pursuit of maritime commerce. 
(Park, Sffs, of Insurance, int. p. 24 ; Mirsliall, Treat on In* 
tnra'ice, p, 11 ; JzunPs J^Iaritime Law, \, STO.) 

Other states bordering on the Mediterranean followed the 
example of Amalphi ; and in a short time one of them produc- 
ed the curious and valuable collection of sea-laws called the 
Consulate of the Sea, which was probably compiled about the 
time of the crusades, (Grotius, he Jure Belli, L 3, c« 1, $• 5 ; 
^Iarquardu$, l)e Jure Jlercat. c. 5, n. 59 ; Vinnius, ad Digest. 
xiv, 1, 2, p. 190 ; Crusius, 0f)usc, Com. in ki^, Bhoa. de 
jactu ;) but by whose authority is altogether uncertain. The 
prevailing opinion is that, whicli traces its origin to Barcelona. 
(Capmany, Codi^o de las Costum, Mar, de Barcelona, disc, 
del edit: Idem, Mem. sobre la JIarina, Commercio y Artes de 
Barcelona, pU ii, lib, 2, cap, 2, p. \07 et seqg, ; Boucher, Con- 
sulat de la Mer, torn, i, /u*. 1. See however Jiznni'^s Maritime 
La IV, pt, I, ch. 4, art, S,) Wherever it was written, it soon 
attained great celebrity, and in the eleventh and twelfth cen- 
turies became the maritime law of the whoK* Mediterranean. 
(Targa, Ponderazione, c, 96 ; Emeri^on, Des Assurances, pref, ; 
Casaregis, Disc. 4, G, 19, & 213. J?oHh Jlmer, Rev. vii, 529; 
Lubeck, De Jure Avar ia», p, 1 10; Card, de Luca, de Credito, 
dis, U)7, n, (i,) The title of this remarkable collection was 
derived from the name of consulate, which then belonged to 
the maritime courts in the South of Europe. (Ducange, Gloss, 
s,voc. Consul; Jlzuni^s Maritime Imxc, i, 331 ; Boucher, Con- 
sulat, t, \, p, 579 et seqq,) Some diflerence exists among learn- 
ed men as to the value of the Consulate, and all agree that it 
is a confused, inexact and ill-arran;!;ed collection. (Ilubner, 
Ve la Saisie des Butimtm neutres, dis, pre I, p, 11} Bt/nker- 
slioek, de Reb. Bellic, c, 5, Duponceau'^s tr, p, 44.) Indeed it 
would be absurd to suppose that, at the time when it was com- 
piled, any considerable judgment in selecting, skill in arrang- 
ing or precifeiion in expressing nautical usages, could have been 
possessed h< men just emerging from total barbarism. The 
hingle incrit*^of it is, that, among niany trivial and many unjust 
rules, it contains some of obvious utility and importance, which 
experience suggested and sanctioned, (^orih Jim, Rev, vii. 
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930 ; MainhaU mi Jiifiifintep, fi. 15» 16 ; Park on Jiisicraiief, 
tirf. p. 25; Valin, JVbuvMK' Cranneiifaire, jn^f^f Peten? 
Mm. Deeii. i. 106; JzunVi Msritime Law, uH supra.) At , • 
present, however, it is interesting chiefly as an object of cari- 
osity ; because it has been superseded by more valuable codes; 
since the very wisdom of its provisions, by causing^ them to be 
sought after and adopted by legal writers and legislators, has 
proved the means of rendering the study of them unnecessa- 
ry* The oldest known version of the Consulate is in the dia- 
lect of Catalonia, from which it was transilated into Spanish, 
Italian, German and French. Some of the most eminent mod- 
em jurists have published editions of the Consulate, Casareg^s 
in Italian, Wcsterveen in Italian and Dutch, and Capmany m 
Spanish. The best edition is the translation in French by 
Boucher, which is preceded by a volume of very learned, but 
crudely compiled, illustrations. (Boucher, Consulat de la Mr, 
Q tom.'in Bvo, FavU, 1S08.; 

At the same time that the customs of the sea inserted in the 
Consulate were in credit on the coast of the Mediterranean, 
Elinor, duchess of Guienne and queen of England, soon after 
her return fmm the Holy Land, drew up a compilation of judg- 
ments entitled the Roll or Judgment of Oleron, from the name 
of her favorite island, which her son Richanl afterwards aug- 
mented and promulgated as the maritime law.uf Guienne and 
England. (Cleirac, Us et Coutumes de la J/er, p, Q ; Sea-LaivB, 
ji. 116, 118 ; Selden. de Uomiuio Jiaris, c. 24 ; MoviioU Jlis- 
toire de la Marine, L 1, c. IS ; Foutauon, Ordon. Hoy. torn, iii, 
p. 865 ; Blacfcstone^s Com. iv, 423 ; Peten^ Mm. DecU. i, ap. 
p, 3 ; Schomberg^s Obs. on lihod. Law, p. 88 ; Park' oh hi' 
surance, int. p. 26, 27 ; Boucltfr, (husulat, t. i, c. 18—20.^ 
The Roil of Oleron was amended and published anew by John, 
Henry III and Edward III, and, as contained in the Black 
Book of the Admiralt}', constitutes the basis of the admiralty 
law of England. (BrownU Civ. and Mm. Law, ii, 40.^ As 
it was originally compiled for the dutchy of Guienne, then a 
great fief of the'kingdom bf France, and compiled by a vassal 
of the crown, it has always been claimed as ttieir own by the 
writers of France. (Emeri^n, Dea *Sssurances, pref. ; tTiHn,. 
JVbuveau Commentaire, pref. p. ST7 et seaq.) 'ihe Judgment 
of Oleron was composed in Gascon French. It forms the first 
part of C^irac^j) Us et Coutumes de la tMer, who has ac- 
companied it with an excellent commentary. An English' 
translation of it was published in the Sea-Laws, (p. 120 
et seyi.) and republished In Peters^ Mmiralty Decisions., 
(vol, 1, ap, n. I.) 
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^ The next imjMrtant collection of sea-laws is that of the Or-* 
dinances of >V isbuy. Wisbuv was formerly a rich and pow- 
erful city in the Swedish island of Gothland, and the most 
renowned market and fair in the North of Europe. (Ohus, 
•■^fn^mis, Ilistoi*, lib. x, c. 16; Sea'Laivs,p. 124 ; Peters* Mm. 
Dvcis. i, ojh p. C)9 ; EmMgoUt Ves Jssurances, pref, 11; 
Jioncher, Consular &c. nbi supra.) Tlie history of its rise and 
of \u fall is alike buried in obscurity, and no monument of 
its magnificence remains except its maritime re(;ulations, which 
nc(|uired the authority of a public law in all the countries be- 
yond the Rhine. (OrotiuSt Mare Liberum ; Loccenius, de 
Jui\ MariU pra'f.) The precise date at which these Ordinan- 
ces were compiled is unKnown; some writers even placing 
them before the Consulate of the Sea ; (JCuricke, Jtis Mar. 
Il(ws. p. 681 ; Lubeck% De Avar. p. 103.) but the most preba^ 
ble opinion in, that they appeared some time after the Judg- 
ment of Olerun. (Boucher, Coimdat, t. i, c. 21, 2J ; Valin, 



CoiKmentaire, prej.; CUirae, Us et Coutumes, /i. 3, & 16 1 ; 
JlxHurs mUarltime Law, i, 381— 38.5 ; liouchaud, Theorie de$ 
T'rait. de Commerce, c. Ix, s. S ; Park, Sjfst. of Insurauce, int. 
p.Z9.) Cleirac has published them in French in the Us et 
Coutumes, from which they were translated into English by the 
author of the Sea-Laws, where they may be found, (p. 175 et 
seqq.) as likewise in Peters'* Mmiralty Decisions. ( Vol, i, ap. 
p. 69 et seqq.) They are likewise contained in Verwers A*e- 
derlandts See Ilechteu, accompanied with annotaitions. 

The precise date of the preceding codes is uncertain ; but 
the subseciuent compilations were made in periods better 
known to history. In 1434, (Marshall, Treat, on Insurance, 
p. Qi).) the f;2*i{a^ /torn mes, that is to say, the municipal mag- 
istrates, of Barcelona, published divers regulations on ma- 
rine insurance, quoted as the Re;s;ulations of Barcelona. They 
are usually printed together with the Consulate of the Sea. 
(Emerl^ou, Des Jlssurauces, pref. p. \Z.) 

in 1331 Charles V published regulations concerning mari- 
time commerce at Brussels, which were afterwards improved 
by his son Philip. They are denominated the Caroline Laws. 
(Emevig'on, Dts Jlssuranecs, pref. p. 12, 13.^ 

At tlie end of the sixteenth and beginning of the seventeenth 
centuries appeared the Laws of tlic Ilanse-Towns. The na- 
ture of this confederation, the celebrity it acquired .and the 
opulence of the towns composing it, ai*e too well known to 
need repetition. In 159 1 the deputies of the towns in the 
league assembled at Lubeck, and enacted a system of repila- 
tions for the government of their extensive commence* They 
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are nrinted in French in the Ck cf GmiwMn Jb U Mer, (f* 
186») and in En^ligh in the 8ea*lMW$^ (p. 195 H teqq.) and m 
Peten* MminiUf IkeUioM, (VoL i, a^. p. 96 ft ieqq.) Af- 
terwards in 1714 the consuls and deputies of the same free 
cities asain assembled and published more copious and imprinr- 
ed regulations than the first, which, now that the Hanse-Towns 
are comparativelj speaking obscured bj the mi<i;ht and wealth 
of other cities, whicn have grown up around them, will erer 
endure as testimonies of their early reputation, wisdom and 
splendor. (EmMgtm, lk§ As»nrance$9 jnref. p. 13 ; Sea-LawB, 
p 190—194; Peien* Mnu UecU, i, ap. p. 93 — ^95; Schoni' 
berg*s Obs» Shod, Lau% p. 106 ; ParLu Sy^. of Insumncep 
int, p. 50, 51 ; JzuhVs Maritime Law, i, 388 et teqq.) They 
are found in German and Latin, together witli a learned com- 
mentary, in the Jus Maritimum Hatiseatieum* 

Beside these principal ancient marine regulations, Philip II, 
in 1593, enacted an Ordinance for the Insurances of the Ex- 
chan^ of Antwerp, and in 1598 the city of Amsterdam com« 
pilca a Custumary of Insurances, both of which are printed in 
the Us et Coutumes de la Mer. (EmMgon, Des JssuranceSp 
prff. p. 14 ; CUirae, les Us et Coutumes de la Mer, pt» ii ; 
Vericer*s J>rederlandts8ee Rechten.) 

The last code of old maritime laws desenrins attention is the 
Marine Ordinance of Louis XIV. SuperscKiing all former 
laws on the subject, and incorporating into itself all that was 
most admirable in other ordinances, it merits a more detailed 
notice in this place from the constant reference to it in tho 
preceding treatise by Pothier. Among the numerous projects 
of national aggrandisement entertainea by Louis XIV, that for 
extending the commerce of his kingdom was early conceived and 
assiduously promoted by every means in his power. Colonial 
establishments were increaseo and^ regulatecl by him, naviga- 
tion was encouraged, manufoctories were established, the 
administration of justice and of the finances W9S reformed, 
and, as a certain method of attaining his object, a new code 
of marine rules and decisions was promulgated. (Ordoru de 
la JUariney preamb,) The design of it is attributed to the 
genius of Colbert. (Sea-Laws, p. 250,) This enterprising min- 
ister caused all the marine laws of his own and of other coun- 
tries to be drawn together, carefully collated, explained bv cita- 
tions from all the writers on the subject and illustrated by the 
annotations of those learned men employed in the work. In the 
mean time the Marauis of Thibouville (Henri Lambert) receiv- 
ed a commission autnorizing and requiring of him to visit all the 
harbors and maritime towns of the kingdom, to inquire into tho 

# 
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laws, niles and usages there f>revailini|^, and to examine the 
registries and^ collect the decisions of admiraltj-court^. The 
materials obtained by this laborious process were next digested 
and abridged, then submitted to the perusal of merchants and 
advocates, and, when improved bj the addition of new regula- 
tions adapted to the state of the country and the views of the 
king, promulgated in 1681 as the sole authentic marine laws of 
the kin<;dom of France. (Valin, J>/hnveau Cow mewf aire, 
pref.f Emerigon, Des Jissurances, pref, ; Peters* Mm. Decis* 
li, an.) 

AVho was the able writer of this Ordinance it is impossible 
to determine witli certaintv ; for, although several persons 
have been named as such, Valin confident^ denies that there 
is any evidence to prove either of them entitled to the honor. 
"Whosoever he may have been, every author of every nation 
allows, that he collected all that was most wise, most useful 
and most important in the maritime usages of Europe. The 
indisputable justice of the general principles of this Ordinance, 
the precision and comprehensiveness ot its language, and the 
methodical nature of its arrangement, gave it the greatest au- 
thority, not merely in France, where it was so long the law of 
the land, but in every country which esteemed sound laws or 
aspired after superiority on the seas. (Marshall on Insurance, 
jp. 18 ; Mbott on Shippings pref. ; JSTarth ^m. Eev. vii, S40 ; 
jPark, 8ys. of Insurance, int p. 33.^ 

Having reviewed these principal collections of sea-laws, we 
will now go back to examine the old treatises on maritime ju- 
risprudence : for these being considered either as an evidence 
of the usage of merchants, or as the opinions of learned men, 
or as the decisions of maritime courts, are entitled to similar 
respect witl) codes formally promulgated. 

One of the earliest writers on maritime law was Peckius, 
a civilian of Belgium, who flourished in the middle of the six- 
teenth century, and published in 1556 a tract De Re Mautica. 
This work, which was merely a commentary on certain titles 
of the Dis;est and Code, was enlarged and reprinted in I64r 
by the celebrated civilian Atnoldus Vinnius. The improved 
edition was long in high repute; but ''is more frequently 
c|Uoted than read in our own times.'' (^ytrth .im. Bev. 
vii, 233 ; Buderi Bibliolheca Juris Struviana, p. 196 ; •^xm- 
911*4 •Maritime Law, i, 279 in not. ; Valin, Commentaire, pref. 
f. 16.; 

Contemporary with Pcckius was Quintyn Weytsen, a coun- 
sellor in Holland, who published a treatise on averages, of 
which a translation is printed among the works of Casaregis> 
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and the ori^nal in Verwer^i JVWfrlamftf See JMktai. (MrUk 
Jim. iff r. VII, 333 ; Duponetau^i Bffnknthotk^ inU f* 89 ; r«t* 
in, Commentairt, fr^f, p. IC) 

Soon after the time of Peckint and Wejtaen, Straccha* an 
eminent jurisconsult of Ai^rona, published, among other things^ 
bis tracts De Mereatura, Ik Miutis, He JVTirtftas, He Miviga* 
Hone and De Asseeurationibust in which he treats very copiously 
of tliese subjects, deriving his doctrines from general reason* 
inz* the decisions of courts, the usages of merchants and es- 




titled, I)e Jlercatura Deeieionee et Tractatns varii. Franco^ 
furi, 102^ foL (A\}rth •tfm. Aei*. vii, 334 ; Duponeeaii^e Utjn* 
kershoekt int. p. S8, 29 ; VaUn, Commentaire, pre/, p. 15.) 

In the same collection (p, 795—824^ witli the works of 
Straccha, is one of Santcrna, a Portuguese civilian, (ego Feiru$ 
Santerna Lusitaniu, p. 796.) De ^iiseeurationibits et Sponsion" 
ibu8 .Mercatorunu It is a methodical treatise of some value 
on the subject of insurance. (Mrth ^m. Rev* vii, 334 ; 
Duponceau^i Bt/nkershoek, int p*S9i ManliaU on Insurance, 
p. 22.) 

The remainder of this collection consists of several minor 
treatises on mercantile law, and (p. 1—- 339^ of a large number 
of decisions of the Rota of Genoa, generally quoted and known 
by the title of Rota Genua:. These decisions are much in the 
at^rle and manner of common law reports, containing a state- 
ment of the case, the points arisins out of it, the arguments of 
the advocates and the judgment of the court, all expressed in 
neat and concise language, and full of sound learning and 
equitable opinions. They must have been pronounced in the 
latter part of the sixteenth or beginning ot the seventeenth 
century. (IngersoWs Roccu$,p. 53 not. ; DaponceauU Byn- 
kershoek, int. p. 28; •izuni'^s Jiaritime Law, i, 418.^ 

To the same period is to be referred tlie valuable treatise, 
entitled the Stanuard of the Sea. (Guidon utile et necessairt 
pour ceujc qui font JIarchandise et qui mettent a la Mer.) It 
was composed for the benefit of merchants trading in the city 
of Riiuen ; and its author, says Cleirac, in treating of the con- 
tract of insurance, has so skilfully interwoven with his main 
subject whatever relates to maritime contracts in general, that 
ho has omitted notliing except to subjoin his nam^, and thus 
complete the obli^tion he has conferred on his country. The 
Standard of the Sea is praised by writers for the wisdom of 
the numerous principles and decisions it comprises. It is 
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printed in the Ui H Coutumes de la Mer, (Emins^n, Des 
•^ssurancest pf^S* t Cleirae, Us et Coutumes, pt 2 ; Jyorth wJiiu 
£ev* vti. 335 ; ^larshall. Treat* on Insurance^ p* 2Z,) 

The seventeenth century produced many valuable wTiters 
on mercantile law, among the first and most celebrated of 
^'hich is Juan de Hevia, a native of Oviedo in Spain, who pub- 
lished an institute of the laws of his country under the name 
of Curia FhiUppica. The third book of this work is on com- 
mercial contracts ; and from its great excellence has been made 
the foundation of many later works on tlie subject of maritime 
jurisprudence. It is remarkable for the clearness, brevitjr and 
precision of its style and the sound wisdom of its principles. 
(VuponceauU ByiiUcershoek, int. p. 24 ; LtgersoWs Roccus, p. 
IS not, ; JVbrUi ^m. Rev. vii, 357 V 

Next in credit to Juan dc Hevia, and indebted to him for 
much of his merit, is Roccus, who was an eminent civilian and 
judge in the city of Naples. His works, first printed in 1655, 
consist of Responsa on various subjects and of two tracts on 
maritime law, the one entitled JWafri/ta de ^avibus et ^laulo, 
the other J\^)tabitia de Jliisecurathmbus. None of the older 
iv'riters are more frenucntly quoted or more deservedly praised 
than Uoccus. His A\itabHia are a scries of brief texts, se- 
lected and abridged from precedins authors, and distinguished 
for their conciseness, accui*acy, discrimination and practical 
utility. (Mrth •im. Rei\ vii, 336, 337 ; /M«:erjwM*s Roccus, 
pref, ; Buderi Bib. Jur. Struv. p. 196.^ A neat and finished 
translation of the JVbfafrtVm has been published by Joseph R. 
Ingersoll, Esq. of Philadelphia. fJ J^Iamial of ^Maritime Law, 
Pliiladefphia, 1809, a^f). 156, 8i*o.; 

In the middle of tlie seventeenth century likewise flourished 
Eticnne Cleirac, the learned editor of the works firat published 
at Rouen, in 1647, under the title Us et Coutumes de la Jler. 
Tlie principal part of tliese works have already been separately 
noticed ; but this book is not merely a com|)ilatiou ; it U en- 
riched ivith copious and learned notes, which entitle Cleirac 
to be placed in the very first rank of maritime jurists ; and the 
hi;^hest praise, which could possibly be conferred on an autlior, 
belongs to him, namely, tliat his writings are the source from 
which lord Mansfield obtained many of the best principles of 
commercial law now prevailing in England. (JK\)rtn ^inu 
Rei\ vii, 336 ; ^Marsliall on Insurance, p. 22 ; Peters* Mm. 
Decis. i, ap. p. A.) 

Contemporary with Cleirac were Stypmannus, Kuricke and 
Loccenius, whose works the great civilian Heincccius collect- 
ed in a single volume and printed, with a learned preface, at 
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Halle, in irS9, under the title Scrintorum ie Jure Mmtieo et 
Maritimo Fa$e(culu% (Duponeetur$ B^nkenhotk^ int. p^STi 
Bnieri Bib. Jut. Strut, p. 19G, 197 ; lYbrfA Jim. Bet. vii, 

Loccenitts, a professor of law at Upsal, ta Sweden, publish- 
ed at Stockholm, in 1653, his treatise de Jure Maritimo et 
JV*ara/t, consistini^ of a general and concise abrid»;ment of 
maritime law, which, though sometimes referred to, is mostljr 
superseded by more recent publications. (JizunVi mMaritime 
Laic, i, 407, tioff.^ 

Stypmannus, whose work, entitled Jus Maritimum, was 
first printed at Gripswald, in 1652, is more full than Loccen- 
ius, discussing every question vrith great minuteness and often- 
times indeed with tedious prolixity. 

Kuricke has left us three tracts, first published in 1667, at 
Hamburg namely, Diatriha de Jssecumtionibus, which is very 
biief ana cursory. Jus Maritimum Hanseaticum, consisting; of 
the Laws of the Hanse-towns with a collateral version in Latin, 
followed by a copious, learned and valuable commentary, and 
Besoluth ^jutestionum ilhtstrium ad Jus marithuum pertiuen* 
Hum, which may be considered as a sort of supplement to the 
preceding work. The writings of Kuricke contain much use- 
ful information, deep learning and ingenious reasoning ; but 
his learning too frequently degenerates into pedantry and his 
ingenuity to trifling subtleties, idle distinctions and scholastic 
speculations. 

Another writer on maritime law, who lived about this time, 
and whose writin<^, although commended for their superior 
accuracy by Struvius, are now little studied, was Marquanlus, 
who pulili:mcd at Frankfort, in 1612, a large volume on com- 
mercial law in general, entitled Tractntus voUtico-juridicus de 
Jure tMercatorum, (J)uponceatt*s Bynkersnoek, int. p. 27 ; Bu* 
deri Bib. Jur. Struv. p. 198.^ 

Another author of the same kind was Scaccia, who publish* 
eel, in 1GG2, aworkon the law-merchant, including maritime • 
law, under the name of Tractatus de Cktmmerciis et Cambio. 
(Buderi Bib. Jur. Struv. p. 198.; 

We pass directly from these comparatively obscure names 
to the independent, original and acute fiynkershoek. Tlie 
commendation of him as a publicist and civilian belongs to 
other pens ; it is enough to note on this place, that among \m 
numerous works on civil and international law, there is a dis* 
sertution, in his Opera .Minora, on the Rhodian Law first print- 
ed in 1703, at the Han;ue, and several chapters on commercial 
and maritime law in his posthumous work entitled HuccMiones 
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Jnrh PrivatL Tu these tracts, a^ tren^ where else, he uni- 
forniljr exhibits, to use the lan^age of Heineccius, judicium 
ncret in^nium soUrs, juris scientiam inu$ttatam ac denique 
hicredibdem* (Dufoncean^'s Bynkershotk on the Law of IVar; 
•yorth ^ui. Rev. vii, dSr> 338 ; Bynkershoek^ Obser. Jur. Rom. 
prcpf. «/. Heiueccii*) 

1 he next writer on maritime law to be noticed is Casare^s, 
who was bom ait Genoa in 1670, and died in 1737, after having 
ably dischan^cd, for twenty years, the duties of a judge in the 
supreme tribunal of Tuscany. His ivorks, which are quite 
Toluminotts, consist, so far as* they are interesting in the pre- 
sent connexion, of two hundred and twenty six dissertations 
on various subjects of the law*merchant, entitled Discursus de 
Commercio, a translation of Weytsen, as above mentioned* 
called Tractatus de •^variis, both in Latin, an edition of the 
Consulate of the Sea accompanied with an original exposition, 
and a treatise on bills of exchange by the name of 11 dambista 
IstruitOt the two last in Italian. The character of Casaregis 
cannot be given more perfectly than in the words of the most 
learned and valuable article, to which this note has repeatedly 
iieen indebted, in the North American Review. " His . com- 
mercial discourses,'' it is there said, " are by far the most val- 
uable of all his works to a modem law^^er. They embrace the 
wliolc circle of commercial law, including the law of prize, and 
are written in a plain, clear style, abounding in just and prac- 
tical remarks and sound learning. All that is most useful in 
the works of former jurists is collected and commented on with 
acutencss and accuracy, and for the most part the topics are 
examined, until the whole subject matter is exhausted. Rarely 
have we looked into his works upon any contested Question, 
without rising instructed and enlightened by the perusal. High- 
er praise cannot be bestowed upon him than the fact affords, 
that he is quoted by all subsequent writers on commmcrcial 
law as a leading and safe authority, and Valin does not scruple 
to aflirm, that he is beyond all contradiction the best of all the 
maritime authors. In recosnmending him therefore, to the dili- 
gent study of our own lawyers, we are confident tliat we do 
them a substantial sen-ice, which will be estimated the more, 
as fiimiliarity with his works makes his merits more extensively 
known." (yVorih Jw. Rev. vii, 338, 339.; 

Another ni;j;hly useful writer, of the same a^e and country^, 
with Casaregis, was Targa, who, as he himself incidentally in- 
forms us, (cap, 58,) was for sixty years a magistrate in the con- 
sular court of Genoa, and published a learned, correct and use- 
ful treatise on maritime law entitled Ponderazioni sopra (a 
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CoMtratUtxImie MtriHnuu (Mrth Jbn. Bet. Tii, 539 } JbcunVB^ 
Maritime Lew» t» 419.^ 

We come now, in the last place, to tpeak of a writer to 
whom Pothier is under g;rcater oblintions than to all the rest 
together, namelj, Valin, author of tne M^uveau Commcntaire 
ficr VOrdomanee de la mVarine de 1681. This Ordinance had 
been commented upon, and collated vnih the c\\\\ law and tlie 
ancient and modem ordinances* so earlj as the year 1714, b^ 
Marville, (Ordonnance de la ^Marine, '(Sec. commentee et confe* 
ree sur les anciennee Ordonnancet^ le Droit Romain et lee tiou- 
reatt.r Re^emens.) who, althou«:h a writer of considerable in- 
dustry and merit, was not capable of doing complete justice to 
a subject so comprehensive. Tliis great task was reserved for 
Valin, an eminent advocate of Rochelle, who published, in 
1760, an edition of the Ordinance with" a perpetual commentary 
on every article, in which an immense lund of erudition, cof- 
lected from the civilians, the ancient sea*laws, writers on mar- 
itime law, decisions of courts, opinions of merchants and later 
ordinances, was applied to the elucidation of the text with a 
precision and success unequalled by any similar work in juris- 
prudence. Nothing is left uncertain, which industry could 
establish, nothing unaccounted for, which ingenuity could ex- ' 
plain, notliing obscure, which learning could illustrate. The 
publication of this work gave a definiteness and character to 
maritime law, which it had not before possessed, removed a 
thousand difficulties, which obstructed the study of the 
science, and led the way for tlie composition ot the fin- 
ished treatises of Pothier and Emerigon. Indeed much of the 
merit of the work, as Valin candidly declares, is due to Emeri- 
gon, w1k> furnished the autlior with a large manuscript collec- 
tion of notes and judicial decisions, the fruit of many years 
elaborate inquiry and observation. From this source arc de- 
rived the numerous decisions, which Valin reports, of the court 
of admiralty of Marseilles ; all which were collected by Emer- 
i^n, during a lone period that he was an advocate in the par- 
liament of Aix. (mctioMiaire Uift. de Chaudon et Velandine.) 
The treatises of Pothier on the subject of insurance, maritime 
loans, and maritime contracts of letting to hire, exhibit, on 
every page, his respect for Valin and his obligations to the 
Commentaire, And all maritime jurists allow that the work 
of Valin is worthy of the Ordinance he ex))oumled, and that, 
as the latter is one of the most perfect acts of legislation, so 
the former is one of the most perfect commentaries, ever given 
to the world. (See the authors cited ante, p* 158.) 

Of the numerous and distinguislied writers on other parts of 
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commercial law beside maritime contracts this is not the place 
to speak ; nor docs the subsequent literarj history of maritime 
law, and especiallj the contemporary growth of it in En«|land» 
rome within the scope of this^ note ; which was only desired 
to hulicate the sources of maritime law, which lay open to the 
researches of Pothier and from which he plainly derived tlie 
most valuable information. 
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Mast broken by Hie trind, 
•Mastee* his authority in letting the ship, - 

to choose seamen, 
name a substitute, 
hose or wine-money, 
obligations to jfreignters» 
seamen, 
mtts^ be able to write, 
deliver the eoods, 
not hinder the ladings 
set sail in season, 
si^n bills of lading, 
tale care of the cargo^ 
warrant the ship staunch 
who so considered, •» 

O. 

Ojtk, deeieorv, explained, 
Olexon,Rou of, described. 
Order againt shipper and master. 
Owners giving up a vovage, as to wages, 
severauif liabU, - 

P. 

Passengers contribute for loss bj jettison, 
PecKtus noticed, - . • 

Petty Average defined, 

provided for in bHU of lading, 
Pilot defined - - 

Pilotage, • • • • 

Fledgs, • - 

FREscRipnoH of actions for wages, 

explained. 
Privilege of owners for freight, - 
seamen for wages, 
its nature described. 
Portage of seamen, - 

R. 

Ransom of seamen made prisoners or slaves, 
when it occasions contribution, 
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157 
161 
149 
£6 
98,99 
142 
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o 
14 

lor 

140 
22 
16 
XT 
11 
IS 

ir,i8 

28 



140 
155 
144 
121 
141 



n 

158 

11 

150 

99 

88 

145 

136 

146 

49 

136 

145 

135 



133 
79 



IVBE3U 



109 



RtTumwofwinendischamdabnMidt • 

RsoDUur Laws cited oalettiion, - . • 

dttcnbtdp • • • 

Roeeus^ account aft 

BoTA Oehum noticed, • - • 

S. 

8AMTEMMJ,n0tk€ of Mm, 

ScdeetA noticed, - -a * 

SsAMSN» causes for dischaisingt • : . • 

contribute for ship's ransonit 

notforjettisoD* 
deserting, how punished, • • . 

dismissed without cause* 
dying, falling sick, &C. 
expenses of, when dischaiged abroad, 
foreisn, - - - • 

in what manner hired, 
left in a foreign port, ^ 
must not leave the ship, ^ - .. 

their obli^tions . • • 

privileM, - - 
to be classed, 

serve in king's ships, oiie jear in three, 
when released from their contract, 
to be ransomed by the ship, 
whether to help lade the careo^ 

work in savins Vie wreck, 
wounded in the ship's^ derence, 
Seizubs of goods for contribution, 

freight, 
Bmv abandoned on acemint of enemiee, 
contributes for loss bj jettison, 
defective, 
striking another ship, - *■ ' 

Valines remarks, •' 
takins refuge under a citadel, 
Shipping-^pers must be taken aboard, 

and why, 
Slaves cannot be thrown out to lighten the ship, 
'Sovereign power arresting the ship, 
Stavdaxd of the Sea noticed, 
,ST0XJit, what is a continuation of the same, 
Steaccha, account of his works, 

explains a passage of the Digest, 

. as 
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161 

128 

81 

r2 

104 
12r 

113,120 

127,132 
100 
90 

115, 131 
103 

102,106' 
135 
100 
100 
105 
133 

102,103 
152 
83 

50 
150 

68 
17,18 

93 
151 

90 

18 
141 
147 

4G 
15$ 
148 
158 
143 



170 



XVDBX. 



SrrpMANHus, notice off . . • 

Superior Force, how it afiects wages, 

T 
Tauca noticed, • - . . 

ToNKAOB deficient or excessive, - . , 

Towage, - • • - . 

.V. 

Vali», his C^mentaru, - . - • 

ViNKius, his edition of PeckiuSf 
Underletting at an advanced price forbidden. 
Unloading, expense of, to lighten the ship^ - 
Voyage, relinquished, as to wases, 

freight, 

W. 

Wages of Seamen depend on the ship and freight, 

in case of arrest of princes, 
shipwreck, - 
tlieir death, &c« 
trade prohibited, 
vojage given up, 
when dismissed Without cause. 



Wettsbs, notice of 

WiSBur^ Ordinance of, described. 
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